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PREFACE 


In  1965,  this  Commission  initiated  a  research  project  on  family  law.  The 
project  had  the  ambitious  objective  of  analyzing  all  existing  laws  affecting 
family  relations  that  fall  within  provincial  jurisdiction  in  the  Ught  of  the 
impact  of  economic  and  social  changes  on  the  family.  The  objective  was  to 
identify  the  basic  principles  of  a  modern  code  of  family  law  and  suggest 
appropriate  legislation  to  implement  them.  The  resulting  Report  on  Family 
Law  (1969-1974)  was  released  in  six  parts  dealing  with:  torts,  marriage, 
children,  family  property  law,  family  courts,  and  support  obhgations.  This 
report  played  a  role  in  sparking  legislative  interest  in  family  law  reform  that 
culminated  with  the  enactment  of  the  Family  Law  Act^. 

Nearly  two  decades  have  passed  since  the  Commission  last  addressed 
family  law.  In  the  intervening  years,  changes  in  social  mores  and  the  economy 
have  had  a  dramatic  impact  on  the  nature  of  family  life.  The  most  profound 
change  is  the  increasing  diversity  of  family  forms  in  which  individuals  choose 
to  Uve.  At  the  same  time,  our  society's  commitment  to  equaUty  has  evolved 
through  the  development  of  human  rights  jurisprudence  and  the 
constitutionalization  of  rights  in  the  Canadian  Charter  of  Rights  and 
Freedoms.  The  passage  of  time  has  brought  to  Hght  practical  difficulties  in 
the  implementation  of  earher  reforms.  We  beheve  that,  in  general,  the  initial 
scheme  of  reform  remains  vahd  but  that  some  technical  amendments  are 
necessary  to  ensure  that  the  legislation  achieves  its  objectives.  As  well,  some 
aspects  of  family  law  must  be  overhauled  to  reflect  contemporary  social 
reahties  and  values. 

As  part  of  our  new  family  law  reform  programme,  the  Commission  is 
issuing  three  reports  concerning  the  Family  Law  Act.  In  the  Report  on  the 
Rights  and  Responsibilities  of  Cohabitants  Under  the  Family  Law  Act  (1993), 
we  address  the  need  to  expand  the  apphcation  of  the  provisions  of  the 
Family  Law  Act  to  encompass  a  greater  diversity  of  family  forms  in  which 
individuals  Uve  in  intimate  relationships  characterized  by  economic 
interdependence.  In  the  two  other  reports,  we  examine  special  problems  that 
have  become  apparent  in  the  implementation  of  the  property  sharing 
provisions  of  the  current  legislation.  In  the  Report  on  Family  Property  Law 
(1993),  we  propose  amendments  to  the  statutory  scheme  to  provide  for  the 
sharing  of  the  value  of  family  property  between  spouses;  in  the  Report  on 
Pensions  as  Family  Property:  Valuation  and  Division  (1993),  we  propose 
reforms  to  the  sharing  of  a  particular  type  of  property  that  has  distinct 


^     S.O.  1986,  c.  4,  now  R.S.O.  1990,  c.  F.3. 
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characteristics  and  raises  special  problems — the  pension.  While  we  accept 
that  the  legislative  goal  of  ensuring  that  spouses  share  the  product  of  their 
joint  efforts  remains  legitimate  today,  in  these  two  reports  we  make 
recommendations  designed  to  improve  the  fairness  and  efficiency  of  the 
scheme  and  to  ensure  that  it  achieves  this  objective. 

We  believe  that  the  problems  addressed  in  these  three  reports  are  of 
particular  urgency.  At  the  request  of  the  Attorney  General  of  Ontario,  we 
have  endeavoured  to  prepare  these  reports  quickly.  An  unfortunate 
consequence  is  that  we  have  not  had  the  opportunity  to  engage  in  the  type 
of  extensive  consultation  we  have  undertaken  on  past  projects.  We  beUeve, 
however,  that  any  limitations  on  consultation  are  justified  by  the  need  to 
respond  rapidly  to  deficiencies  in  this  area  which  perhaps  affects  more 
citizens  directly  than  any  other  field  of  law.  We  hope  that  these  reports  will 
help  to  generate  and  focus  pubhc  discussion. 

We  consider  the  recommendations  contained  in  these  reports  to  be 
essential  to  ensure  that  the  law  responds  adequately  to  the  needs  of 
individuals  and  protects  the  integrity  of  family  life.  No  reform  of  family  law 
will  be  "final",  however.  This  area  of  law  touches  an  aspect  of  society  that 
is  in  a  constant  state  of  evolution.  As  a  result,  its  reform  is  an  ongoing  task. 
If,  as  we  would  wish,  these  reports  represent  an  important  stage  on  the  path 
to  reform,  we  acknowledge  that  they  cannot  be  the  last  word  on  the  subject 


INTRODUCTION 


People  enter  family  relationships  to  satisfy  many  human  needs:  social, 
sexual,  and  economic.  When  two  people  enter  into  a  relationship  they  make 
joint  economic  decisions  for  the  benefit  of  the  family  unit  Their  decisions 
about  what  contribution  each  partner  makes  to  the  economic  relationship 
and  how  the  assets  of  that  relationship  are  divided,  may  be  made  because  of 
cultural  assumptions  about  the  proper  role  of  each  partner  or  because  of 
economic  advantages  that  they  will  enjoy  together.  If  a  relationship  breaks 
down,  family  members  face  the  difficult  task  of  extricating  themselves  fi-om 
the  economic  arrangements  they  have  made  together.  Continuing  social 
expectations  that  women  should  bear  the  major  responsibiUty  for  child  care 
and  household  chores  as  unwaged  workers^  and  the  systemic  undervaluation 
of  women's  labour  in  the  market^  contribute  to  the  phenomenon  of  many 
women  holding  a  lesser  share  of  family  property  in  their  own  names  than 
their  efforts  merit  In  some  relationships  the  reverse  situation  may  arise. 
Simply  leaving  family  property  in  the  name  of  the  partner  who  had  legal  titie 
to  it  during  the  relationship  may  be  grossly  unfair.  It  may  rob  a  partner  of 
a  share  earned  by  her  contribution  to  the  relationship.  Both  the  courts  and 
the  Legislature  have  attempted  to  rectify  this  injustice  by  developing  legal 
doctrines  and  statutes  to  provide  for  the  fair  sharing  of  wealth  generated 
during  a  relationship  after  it  has  ended. 

In  this  report,  the  Commission  takes  a  second  look  at  the  family 
property  reforms  of  the  last  two  decades  and  the  parallel  evolution  of 
common  law  remedies  to  respond  to  this  social  need.  We  reconmiend 
reforms  to  alleviate  pressing  problems  that  have  arisen  in  the  appUcation  of 
the  statute  and  also  consider  the  continued  utiUty  of  the  common  law 
remedies  available  to  family  members  engaged  in  property  disputes. 

This  report  is  one  of  three  in  which  the  Commission  addresses  a 
number  of  pressing  issues  in  family  law.  We  consider  the  complex  problems 
that  have  arisen  in  the  sharing  of  pensions  in  the  companion  Report  on 
Pensions  as  Family  Property:  Valuation  and  Division  (1993).  We  consider  the 


For  a  general  discussion  see,  Canada,  Report  of  the  Royal  Commission  on  Equality  in 
En^loyment  (Ottawa:  Supply  and  Services  Canada,  1984)  (Commissioner  Judge  Rosalie 
S.  Abella),  at  24-32. 

Nan  Neiner  and  Morley  Gunderson,  Pay  Equity:  Issues,  Options  and  Experiences  (Toronto: 
Butterworths,  1990),  at  10.  See,  also,  Pay  Equity  Act,  RS.O.  1990,  a  P.7,  Preamble. 
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legitimacy  of  the  current  definition  of  spouse  in  the  Family  Law  AcP  in  the 
companion /Report  on  the  Rights  and  Responsibilities  of  Cohabitants  Under  the 
Family  Law  Act  (1993).  AU  the  reforms  proposed  in  this  report  apply 
irrespective  of  the  inclusiveness  of  the  definition  of  spouse. 

Chapter  1  outlines  the  history  of  reform  of  family  property  law  in 
Ontario,  and  describes  the  current  legislation.  Chapter  2  traces  the 
development  of  common  law  remedies  for  family  property  disputes. 
Chapter  3  examines  the  intersection  of  common  law  and  statutory  remedies 
in  this  area.  Chapter  4  identifies  problems  with  the  operation  of  the  statutory 
scheme  for  sharing  family  property  and  includes  proposals  for  reform. 
Chapter  5  considers  special  problems  related  to  the  statutory  provisions 
concerning  the  equalization  of  family  wealth  at  death  and  develops  proposals 
for  reform.  In  chapter  6,  the  Commission  considers  whether  the  common  law 
remedies  continue  to  play  a  useful  role  in  the  fair  and  efficient  resolution  of 
family  law  disputes.  The  report  concludes  with  a  summary  of  the 
Commission's  recommendations. 

Sarah  Boulby,  a  counsel  at  the  Commission,  was  responsible  for  the 
preparation  of  this  report  The  Commission  wishes  to  acknowledge  the 
contribution  of  Professor  Albert  Oosterhoff,  of  the  Faculty  of  Law,  University 
of  Western  Ontario,  whose  study  on  equalization  at  death  forms  the  basis  for 
chapter  5  of  the  report.  The  Commission  also  wishes  to  acknowledge  the 
assistance  provided  by  the  submission  of  the  Canadian  Bar 
Association — Ontario  to  the  Honourable  Howard  Hampton,  Attorney 
General  of  Ontario,  on  the  Family  Law  Act,  1986  (December  12,  1991), 
which  identifies  many  of  the  problems  experienced  by  litigants  and  the  Bar 
with  respect  to  the  operation  of  the  statute,  and  provides  thoughtful 
suggestions  for  reform.  We  also  wish  to  acknowledge  the  assistance  of 
materials  prepared  by  the  PoUcy  Development  Division  of  the  Attorney 
General  of  Ontario  on  these  questions. 

The  Conmiission  would  like  to  express  its  appreciation  for  the 
comments  and  criticism  of  a  draft  of  this  report  by  Philip  M.  Epstein,  Q.C., 
Stephen  M.  Grant,  and  F.P.  Kiteley  of  the  Ontario  bar;  Professor 
Carol  J.  Rogerson,  of  the  Faculty  of  Law,  University  of  Toronto;  Professor 
Timothy  G.  Youdan,  of  Osgoode  Hall  Law  School,  York  University;  and 
J.J.  Morrison,  a  Commission  counsel. 

Finally,  the  Commission  would  like  to  thank  Cora  Calixterio,  secretary 
at  the  Commission,  and  Doreen  Potter,  the  copy  editor,  for  their  able 
assistance  with  the  manuscript 


^    R.S.O.  1990,  c.  F.3. 


CHAPTER  1 


LEGISLATIVE  REFORM  OF 
FAMILY  PROPERTY  LAW 


In  every  common  law  jurisdiction,  legislatures  and  the  courts  have 
transformed  the  rights  and  responsibilities  of  spouses,  in  marriage  and  at 
divorce,  to  respond  to  social  and  economic  pressures.  Legislative  reforms  and 
judicial  development  of  the  common  law  have  occurred  in  successive  waves. 
In  this  province,  two  major  attempts  to  reform  the  law  in  this  area  to 
acconmiodate  modem  aspirations  have  occurred  in  the  last  fifteen  years:  the 
Family  Law  Reform  Act,  1978^  and  the  Family  Law  Act,  1986}  As  our 
current  legislation  is  best  understood  in  the  context  of  the  reform  efforts  that 
preceded  it,  this  chapter  will  include  a  review  of  the  relevant  conmion  law 
and  legislative  background,  as  well  as  an  overview  of  the  existing  statute. 


1.        HISTORICAL  BACKGROUND 

The  common  law  treated  a  husband  and  wife  as  one  person.  At 
marriage,  aU  a  woman's  personal  property  became  vested  in  her  husband, 
her  earnings  devolved  to  him,  and  she  could  not  enter  a  contract  A  husband 
had  a  corresponding  duty  to  maintain  his  wife,  subject  to  certain  limitations. 
As  well,  he  became  responsible  for  her  debts  and  her  torts.  Access  to  divorce 
was  limited  until  the  nineteenth  century  and  available  solely  on  the  basis  of 
fault  If  found  at  fault  in  divorce  proceedings,  or  for  a  separation,  a  woman 
lost  her  right  to  maintenance.  Nor  did  the  common  law  provide  for  the 
redistribution  of  property  at  the  end  of  a  marriage,  although  a  widow  did 
have  dower  rights,  that  is,  a  life  estate  in  one  third  of  any  real  property  held 
by  her  husband. 

For  the  propertied  classes,  the  law  of  equity  provided  some  respite  for 
married  women.  Although  all  legal  title  to  property  conveyed  to  a  married 
woman  vested  in  her  husband,  a  donor  could  provide  that  the  asset  be  held 


^     S.O.  1978,  c.  2,  consolidated  as  the  Fcanify  Law  Reform  Act,  R.S.O.  1980,  c  152 
(subsequent  references  are  to  the  Consohdated  Act). 

^     S.O.  1986,  c  4,  now  R.S.0. 1990,  c.  F.3  (subsequent  references  are  to  Consolidated  Act). 

[3] 


for  her  benefit  A  donor  could  also  prevent  the  recipient  from  assigning  her 
interest  in  the  asset,  or  income  fi"om  it,  and  preclude  her  fi"om  encumbering 
it  to  secure  a  debt 

The  English  common  law  became  the  law  of  this  province  at  its 
inception,  but  in  the  latter  half  of  the  nineteenth  century,  the  Ontario 
Legislature  initiated  a  series  of  reforms.  The  province  passed  legislation 
granting  women  the  right  to  retain  control  of  their  property,  but  not  to  sell 
it  during  their  lifetime.^  A  later  statute  granted  women  the  right  to  retain 
control  of  their  own  earnings.^  In  1884,  the  Legislature  finally  granted 
women  the  right  to  retain  all  the  incidents  of  ownership  after  marriage.^  By 
the  end  of  the  century,  married  women  had  also  obtained  full  capacity  to 
enter  contracts/ 


2.        THE  ONTARIO  LAW  REFORM  COMMISSION  REPORT  ON 
FAMILY  LAWy  PART  IV:  FAMILY  PROPERTY  LAW  (1974) 

When  this  Commission  considered  family  property  law  in  1974,^  httle 
had  changed.  The  province  had  a  separate  property  regime,  in  which 
marriage  and  divorce  had  virtually  no  impact  on  the  distribution  of  property 
rights.  Dower  rights  and  legislated  guarantees  of  minimum  succession  rights 
provided  the  only  exception  to  the  treatment  of  spouses  as  strangers.  This 
Commission  examined  the  imphcations  of  the  separate  property  regime  for 
the  economic  position  of  married  women,  and  found  it  wanting.  In  its  place, 
the  Commission  proposed  a  radical  new  scheme,  based  on  the  ideal  of 
sharing  between  husbands  and  wives. 

The  Commission  observed  that  the  reforms  of  the  nineteenth  century 
embodied  an  ideal  of  formal  equahty.  Women  were  granted  the  same  rights 
as  men  to  control  and  dispose  of  property  in  which  they  held  a  legal  or 
equitable  interest  These  reforms  did  not  change  the  substantive  inequaUty 
of  most  husbands  and  wives,  nor  were  they  intended  to  do  so.  Yet  in  our 
society,  a  division  of  labour  still  exists  in  many  spousal  relationships.  While 
the  male  partner  earns  money,  the  female  partner  performs  unpaid  labour. 


An  Act  to  secure  Married  Women  certain  separate  ri^ts  of  property,  22  VicL  (2d  Sess.), 
c.  XXXIV  (Can.). 

Married  Women's  Property  Act,  1872,  35  VicL,  c  xvi  (OnL). 

The  Married  Women's  Property  Act,  1884,  47  VicL,  c.  19  (OnL). 

An  Act  to  amend  The  Married  Women's  Property  Act,  60  VicL,  c  22  (OnL). 

Ontario  Law  Reform  Commission,  Report  on  Family  Law[:J  Part  IV:  Family  Property  Law 
(1974)  (liereinafter  referred  to  as  "Report  on  Family  Law,  Part  IV"). 


either  in  the  form  of  household  services,  child  care,  or  in  a  family  farm  or 
business.  As  a  result,  many  women  have  less  abihty  to  acquire  money  and 
assets  than  their  spouses.  Yet  their  economic  contribution  to  the  family  is 
often  crucial  to  the  acquisition  of  wealth  held  in  the  other*s  name.® 

This  Commission  concluded  that  the  separate  property  regime 
perpetuated  unfairness  against  many  women,  and  undermined  the  modern 
view  that  marriage  is  an  equal  partnership.  The  Commission  proposed  a  new 
matrimonial  property  regime  designed  to  implement  equaUty  in  the  sense  of 
a  model  of  distributive  justice  that  would  minimize  substantive  economic 
disparities  between  husbands  and  wives.^  The  Commission  recommended 
that  this  new  model  should  be  appUed  prospectively  to  all  those  who 
married,  with  the  exception  of  those  couples  who  should  elect  to  remain 
under  the  separate  property  regime  or  be  governed  according  to  their  own 
agreement  ^^ 

The  Commission  presented  detailed  recommendations  for  a  new  law 
of  matrimonial  property.  These  recommendations  were  founded  on  the  basic 
principle  that  spouses  should  share  equally  in  the  value  of  all  assets  acquired 
during  their  marriage.  The  Commission  noted  that  during  a  marriage  spouses 
may  wish  to  allocate  legal  title  to  their  assets  to  their  financial  advantage  as 
a  couple;  the  Commission  did  not  find  it  advisable  to  interfere  in  such 
arrangements.  On  the  assumption  that  while  a  relationship  is  healthy,  the 
distribution  of  title  will  have  Uttle  impact  on  the  material  well-being  of  a 
married  woman,  the  Commission  proposed  a  deferred  sharing  of  assets, 
available  at  separation,  death,  or  when  one  spouse's  actions  should 
jeopardize  the  material  expectations  of  the  other.^^  Rather  than  propose 
that  spouses  should  share  in  the  ownership  of  each  asset,  the  Commission 
recommended  that  the  spouse  with  the  greater  amount  of  property  should 
make  a  payment  to  the  spouse  with  the  lesser,  of  the  amount  required  to 
equalize  their  wealth.  To  determine  this  amount,  the  Conunission 
recommended  that  the  spouses  should  be  required  to  submit  an  accounting 
of  the  value  of  their  assets. 

In  order  to  ensure  that  the  value  of  only  those  assets  that  the  couple 
acquired  during  marriage  is  shared,  the  Commission  recommended  that  each 
spouse  be  permitted  to  deduct  from  their  hsted  property  the  value  of  any 
asset  owned  before  the  marriage,  and  to  exclude  from  the  list  any  asset 


®  Ibid.,  49. 

^  Ibid. 

1^  Ibid.,  at  53. 

1^  Ibid,  at  55. 


unconnected  to  the  marital  partnership.  Such  excluded  assets  would  include 
gifts,  and  inheritances.  In  one  important  respect,  however,  the  Commission 
departed  fi"om  this  basic  principle.  The  Commission  proposed  that  the 
matrimonial  home  receive  special  treatment  under  the  new  system.  In 
justification  of  this  deviation  ft^om  the  basic  principle,  the  Commission 
observed:  1^ 

The  matrimonial  home  occupies  a  special  position  in  family  property 
relations  for  two  reasons.  First,  it  is  the  shelter  and  focal  point  of  the  family 
and  second,  it  is  an  asset — usually  the  single  item  of  property  of  greatest  value 
owned  by  either  or  both  spouses  during  marriage.  Accepting  the  premise  that 
the  matrimonial  home  is  a  special  item  of  property  deserving,  indeed  requiring, 
special  status,  then  the  fundamental  question  is  whether  all  the  traditional 
principles  of  real  property  are  sound  when  applied  to  it. 

The  Conmiission  noted  that  Canadian  courts  had  stated  that  any  reforms  in 
the  treatment  of  the  matrimonial  home  must  come  through  legislation.^^ 

The  Commission  recommended  that  new  legislation  implement 
automatic  co-ownership  of  the  matrimonial  home.  The  Commission  argued 
that  this  measure  would  give  legal  recognition  to  the  values  held  by  married 
couples  in  Ontario.  The  Commission  proposed  that,  unlike  other  reforms, 
this  provision  should  apply  retrospectively  and  to  every  family,  irrespective 
of  the  matrimonial  regime  elected. i"*  The  Commission  did  accept  the 
necessity  of  allowing  parties  to  avoid  this  rule  by  express  or  imphed 
agreement,  subject  to  a  broad  discretion  of  the  courts  to  vary  such 
contracts.^^  The  Commission  further  reconmiended  that  a  spouse  should  not 
be  able  to  encumber  or  dispose  of  an  interest  in  the  family  home  without  the 
consent  of  the  other  spouse,  although  a  court  should  have  the  power  to 
dispense  with  such  consent  if  unreasonably  withheld. 

The  Conmiission  justified  imposing  co-ownership  retroactively  on  the 
grounds  that  the  measure  would  accord  with  public  expectations.  The 
Commission  recommended  making  an  exception,  however,  for  situations  in 


^2     Ibid,  at  131. 
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Ibid.  The  Commission  here  referred  to  two  Supreme  Court  of  Canada  decisions 
considering  claims  by  non-titled  spouses  for  beneficial  interests:  Thompson  v.  Thompson, 
[1961]  S.CR  3,  26  D.L.R  (2d)  1,  and  Murdoch  v.  Murdoch  (1973),  [1975]  1  S.CR.  423, 
13  R.F.L.  185.  The  latter  judgment  was  released  October  2, 1973,  but  not  reported  at  the 
time  of  publication  of  the  report.  Interestingly,  Murdoch  was  an  unsuccessful  claim  for 
a  beneOcial  interest  in  not  only  the  matrimonial  home,  but  also  the  family  ranch.  That 
case  will  be  discussed  in  more  detail  below. 

Report  on  Family  Law,  Part  IV,  supra,  note  7,  at  135. 

Ibid,  at  136. 


which  the  matrimonial  home  was  held  solely  in  the  name  of  a  wife.  The 
Commission  suggested  that  while  co-ownership  probably  reflects  the  intent 
of  spouses  whose  home  is  registered  jointly  or  in  the  name  of  the  husband, 
it  probably  does  not  if  the  home  is  registered  in  the  name  of  the  wife,  as 
"title  to  the  home  is  not  usually  taken  in  the  name  of  the  wife  alone  without 
some  purpose". ^^  The  Commission  concluded  that  a  non-owning  husband 
should  only  acquire  co-ownership  rights  if  he  demonstrated  a  financial 
contribution  to  the  home.^^ 

The  Commission  also  considered  the  proper  role  of  judicial  discretion 
in  administering  new  matrimonial  property  legislation.  The  Commission 
recognized  that  an  inflexible  scheme  could  create  unfairness,  in  particular 
cases.  To  mitigate  such  unfairness,  the  Commission  recommended  that  the 
statute  should  grant  courts  a  discretion  to  vary  an  equalization  claim  limited 
to  specific  circumstances.^^ 


3.        THE  FAMILY  LAW  REFORM  ACT,  1978 

(a)   Spousal  Entitlement  to  Family  Property 

In  1978,  the  Legislature  introduced  a  statute  implementing  some  of  the 
ideas  proposed  by  this  Commission's  Report  on  Family  Law,  Part  IV.  ^^ 
While  the  Legislature  accepted  the  principle  that  marriage  is  a  form  of 
partnership,  it  did  not  adopt  the  equalization  scheme  of  property  division 
recommended  by  the  Commission.  The  Family  Law  Reform  Act  further 
departed  from  the  recommendations  of  the  Commission  by  providing  that  all 
aspects  of  the  scheme,  not  only  provisions  respecting  the  matrimonial  home. 


1^     Ibid.,  at  139. 

^^     Ibid.  Commissioner  H.  Allan  Leal,  Q.C  dissented  on  this  point,  at  151-54. 
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The  Commission  concluded  that  a  court  should  have  the  power  to  vary  an  equalizing 
claim  as  follows:  (i)  where  a  spouse's  net  estate  consists  of  damages  for  pain  and 
suffering  and  it  would  be  unjust  to  share  them;  (ii)  where  a  spouse's  estate  consists  in 
whole  or  part  of  gifts  from  the  other  spouse  and  it  would  be  unfair  to  allow  the  former 
to  deduct  them;  (iii)  where  a  spouse's  debts  and  Uabilities  exceeded  his  assets  at  the  time 
of  marriage  and  this  would  materially  prejudice  the  other  spouse  (this  provision  is 
necessary  in  the  Commission  scheme  because  of  a  recommendation  that  pre-nuptial 
debts  be  given  a  value  of  nil);  where  the  spouses  have  been  separated  for  a  long  time 
and  there  is  no  economic  basis  for  equalization;  and,  in  any  other  similar  special  situation 
where  the  rules  would  lead  to  "grossly  inequitable"  results:  ibid,  at  92-93. 

This  statute  replaced  the  Family  Law  Reform  Act,  1975,  S.0. 1975,  c  41,  which,  inter  alia, 
granted  married  persons  the  legal  capacity  of  unmarried  people,  revoked  the  common 
law  presumption  of  advancement  in  ownership  of  property  between  spouses,  and 
affirmed  that  married  persons  have  the  same  common  law  rights  to  compensation  for 
contribution  to  the  acquisition,  management,  maintenance  or  improvement  of  property 
as  unmarried  persons. 
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applied  retroactively  to  spouses  married  before  its  implementation.^^  The 
Family  Law  Reform  Act  divided  property  into  two  categories:  "family  assets" 
and  all  other  assets.  "Family  assets"  were  defined  in  the  Act  to  mean  a 
matrimonial  home  and  property  ordinarily  used  or  enjoyed  by  both  spouses 
or  their  child  for  shelter  or  transportation,  or  for  household,  educational, 
recreational,  social,  or  aesthetic  purposes.^^  Under  the  statute,  spouses 
could  agree  by  domestic  contract  to  exclude  an  asset  from  this  category.^^ 
At  divorce,  when  a  court  declared  a  marriage  to  be  a  nuUity,  or  when 
spouses  had  separated  with  no  reasonable  prospect  of  reconciliation,  a 
spouse  could  apply  to  have  the  family  assets  divided  in  equal  shares;  the 
legislation  empowered  a  court  to  accomplish  this  division  by  ordering  the 
transfer  of  title,  partition  and  sale  of  an  asset,  or  a  money  payment^  The 
Act  provided  that  a  court  could  vary  this  division  if  it  would  be  inequitable, 
having  regard  to  prescribed  factors.^^ 

The  Family  Law  Reform  Act  also  authorized  a  court  to  divide  non- 
family  assets  where  a  spouse  had  "unreasonably  impoverished  the  family 
assets",  where  the  division  would  be  inequitable,  or  where  one  spouse  had 
assumed  responsibilities  that  affected  the  abihty  of  the  other  to  acquire, 
manage,  maintain,  operate,  or  improve  non-family  assets.^  Under  the 
Family  Law  Reform  Act,  a  court  could  order  that  a  spouse  who  had 
contributed  work  or  value  to  the  acquisition,  management,  maintenance, 
operation,  or  improvement  of  a  non-family  asset  should  receive  monetary 
compensation,  or  an  interest  in  the  property  to  reflect  this  contribution.^^ 
This  provision  codifies  judge-made  trust  law. 


(b)  The  Matrimonial  Home 

The  Family  Law  Reform  Act  did  not  implement  the  Commission's 
reconmiendation  for  the  automatic  co-ownership  of  the  matrimonial  home. 


20 


Supra,  note  1,  ss.  12,  49. 

21  Ibid.,  s.  3. 

22  Ibid.,  s.  3. 

23  Ibid.,  ss.  4,  6. 
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Section  4(4)  of  the  Family  Law  Reform  Act,  supra,  note  1,  listed  the  following  factors:  any 
agreement  other  than  a  domestic  contract,  the  duration  of  cohabitation  during  marriage, 
the  duration  of  the  period  during  which  the  spouses  had  lived  separate  and  apart,  the 
date  when  the  property  was  acquired,  the  extent  to  which  the  property  was  acquired  by 
inheritance  or  gift,  and  any  other  circumstance  related  to  the  acquisition,  disposition, 
preservation,  maintenance,  improvement,  or  use  of  property. 

Ibid.,  s.  4(6). 


26     Ibid.,  s.  8. 


Rather,  the  Act  deferred  a  non-owning  spouse*s  stake  in  the  matrimonial 
home  to  the  moment  of  divorce  or  separation.  The  Legislature  chose  to 
protect  the  interest  of  a  non-owning  spouse  during  the  relationship  by 
granting  a  right  of  possession,  and  restricting  the  right  of  the  titled  spouse  to 
encumber  or  dispose  of  her  interest  in  the  matrimonial  home  without  the 
consent  of  the  non-owning  spouse  or  a  court  order.^^  The  Act  also  granted 
a  spouse  with  a  right  of  possession  the  same  right  of  redemption  or  reUef 
against  forfeiture  and  the  same  right  to  notice  as  the  titled  spouse  from  a 
third  party  who  was  attempting  to  realize  on  a  charge  against  the  asset^ 
The  Act  provided  that  a  court  could  grant  either  spouse  an  order  for 
exclusive  possession  of  the  matrimonial  home.^' 


4.       THE  FAMILY  LAW  ACT,  1986 

(a)      Spousal  Entitlement  to  Family  Property 

In  1986,  the  Legislature  introduced  a  new  wave  of  reform  of  provincial 
family  law,  enacting  the  Family  Law  Act,  1986?^  The  property  division 
provisions  of  this  Act,  which  continues  in  force,  correspond  more  closely  with 
the  recommendations  of  this  Commission  than  the  Family  Law  Reform  Act, 
although  they  differ  in  some  respects.  Part  I  of  the  Act  provides  a 
comprehensive  scheme  for  the  sharing  of  the  value  of  family  property 
between  spouses  at  the  end  of  a  marriage.  The  Act  removes  the  distinction 
between  "family  assets"  and  other  property.  Under  the  Family  Law  Act,  a 
spouse  may  apply  for  the  equalization  of  property  accumulated  during  a 
marriage,  as  well  as  the  matrimonial  home,  after  a  "triggering  event".  The 
Act  identifies  the  following  triggering  events:  divorce;  a  declaration  that  a 
marriage  is  a  nuUity;  separation,  when  there  is  no  reasonable  prospect  of 
resuming  cohabitation;  death,  if  the  surviving  spouse  has  property  of  a  lesser 
value  than  the  deceased;  and  during  cohabitation  if  there  is  a  serious  danger 
that  one  spouse  may  "improvidently  deplete"  his  property.  A  spouse  may 
apply  for  equalization  of  family  property  only  once.^^  The  Family  Law  Act 
appUes  retrospectively  to  all  married  spouses,  although  they  may  contract  out 


2^  Ibid.,  ss.  40,  42. 

^  Ibid.,  s.  43. 

2^  Ibid.,  s.  45. 

^^  Supra,  note  2. 

31  Ibid.,  s.  5. 
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of  most  of  its  provisions.^^  As  well,  the  statute  includes  a  limitations 
provision.^^ 

Part  I  sets  out  the  procedures  for  property  sharing  in  detail.  Many  of 
the  significant  terms  are  defined.  The  Act  defines  "property'*  broadly  to 
include  all  present  and  future  interests,  whether  vested  or  contingent  The 
definition  expressly  includes  property  over  which  a  spouse  has  a  power  of 
appointment  exercisable  in  the  spouse*s  favour,  or  a  power  to  consume, 
dispose  of,  or  revoke  its  disposition.  The  Act  includes  an  asset  in  a  spouse's 
property  even  if  the  spouse  may  only  exercise  this  power  in  conjunction  with 
another  person.^"* 

A  spouse  may  apply  to  a  court  to  determine  a  question  of  ownership 
or  right  of  possession  of  a  particular  asseL^^  Under  this  section,  a  spouse 
may  apply  for  a  declaration  that  the  legal  owner  of  an  asset  holds  it  in  trust 
for  the  other  spouse.  The  court  may  make  a  declaration  of  ownership  or 
right  of  possession,  order  compensation  if  the  property  has  been  sold,  order 
the  partition  and  sale  of  the  asset,  or  secure  an  obligation  imposed  by  an 
order  against  an  asset 

To  assist  courts  to  determine  rights  of  ownership  fairly,  the  Legislature 
enacted  the  following  measures.  The  Family  Law  Act  provides  that  courts 
should  apply  the  common  law  presumption  of  resulting  trust,  which  arises 
when  one  person  contributes  to  the  acquisition  of  an  asset  held  in  another's 
name,  to  spouses  as  if  they  were  not  married.^^  This  abrogates  the  common 
law  presumption  that  a  husband  who  contributes  to  the  purchase  of  an  asset 
placed  in  his  wife's  name  intends  a  gift  The  statute  provides,  however,  that 
if  spouses  hold  an  asset  in  joint  tenancy,  it  is  proof  of  their  intent  to  hold  the 
asset  jointly,  in  the  absence  of  evidence  to  the  contrary.  The  legislation 
deems  money  held  by  spouses  in  a  joint  account,  to  be  jointly  held.^^ 


^^  Part  IV  of  the  Act  provides  for  spouses  to  alter  their  rights  and  responsibiUties  by 
agreement  Agreements  purporting  to  determine  rights  to  the  custody  or  access  of 
children,  or  to  Umit  a  spouse's  rights  under  Part  II  of  the  Act  (these  deal  with  possession, 
disposition,  and  encumbrance  of  the  matrimonial  home),  are  deemed  unenforceable: 
ibid.,  s.  52.  Part  IV  imposes  formal  requirements  on  domestic  contracts.  They  must  be 
in  writing,  signed  by  the  parties,  and  witnessed:  s.  55.  On  application,  a  court  may  set 
aside  a  domestic  contract  or  a  provision  if  a  party  failed  to  disclose  significant  assets  or 
liabilities,  did  not  understand  the  nature  or  consequences  of  the  contract,  or  on  other 
grounds  according  to  the  law  of  contract:  s.  56(4). 

Ibid.,  s.  7(3). 

Ibid,  s.  4(1)  "property". 

Ibid.,  s.  10. 
3^  Ibid.,  s.  14. 
^^     Ibid.,  s.  14. 
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Under  the  Family  Law  Act,  spouses  must  share  the  value  of  property 
held  at  the  time  of  the  triggering  event,  subject  to  certain  prescribed 
deductions  and  exclusions.  The  property  is  valued  as  of  the  earhest  possible 
triggering  event^®  Each  spouse  has  an  obUgation  to  file  with  the  court,  and 
serve  on  the  other,  a  statement  of  assets  and  their  value  at  the  date  of 
marriage,  the  valuation  date,  and  the  date  of  the  statement  Each  spouse 
must  list  any  deductions  or  exclusions  claimed  and  all  property  disposed  of 
during  the  two  years  preceding  the  making  of  the  statement  or  during  the 
marriage,  whichever  is  shorter.^'  The  combined  value  of  the  property 
becomes  their  "net  family  property". 

The  Legislature  designed  the  Family  Law  Act  to  ensure  that  spouses 
share  the  value  of  assets  accumulated  during  the  marriage.  The  statute 
includes  a  statement  of  purpose."*^ 

5. — (7)  The  purpose  of  this  section  is  to  recognize  that  child  care, 
household  management  and  financial  provision  are  the  joint 
responsibilities  of  the  spouses  and  that  inherent  in  the  marital 
relationship  there  is  equal  contribution,  whether  financial  or  otherwise, 
by  the  spouse  to  the  assumption  of  these  responsibilities,  entitling  each 
spouse  to  the  equalization  of  the  net  family  properties,  subject  only  to 
the  equitable  considerations  set  out  in  subsection  (6). 

A  major  exception  to  this  principle  is  the  Acf  s  provision  that  the  value  of 
the  matrimonial  home  must  always  be  included  in  net  family  property. 
Subject  to  that  exception,  the  statute  provides  that  a  spouse  may  exclude 
from  net  family  property  the  following:  gifts  and  inheritances  after  the  date 
of  marriage;  income  from  such  property  if  the  donor  expressly  stated  that  it 
should  be  so  excluded;  damages  or  any  right  to  damages  for  personal 
injuries;  proceeds  or  the  right  to  proceeds  of  a  life  insurance  poUcy;  property, 
other  than  the  matrimonial  home,  into  which  excluded  property  is  traceable; 
and  property  that  spouses  have  agreed  to  exclude  by  domestic  contracL^^ 
A  spouse  may  deduct  from  net  family  property  debts  and  liabiUties  as  of  the 
valuation  date,  and  the  value  of  property,  other  than  the  matrimonial  home, 
owned  at  the  date  of  marriage,  less  any  debts  and  other  liabihties  at  the  date 
of  marriage.^2  The  spouse  claiming  a  deduction  or  exemption,  bears  the 


38 

Ibid.,  s.  4(1)  "valuation  date". 

39 

Ibid.,  s.  8. 

40 

The  wording  is  almost  identical  to  that  used  in  the  Family  Law  Reform  Act,  supra,  note  1, 

s.  4(5). 

41 

Supra,  note  2,  s,  4(2). 

42 

Ibid.,  s.  4(1)  "net  family  property". 
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onus  of  proof."*^  If  a  spouse's  net  family  property  is  less  than  zero,  it  is 
deemed  to  be  zero/"*  After  each  spouse's  net  family  property  is  calculated, 
the  spouse  with  the  lesser  amount  is  entitled  to  one-half  the  difference 
between  them/^ 


(b)     Variation 

A  court  may  award  a  spouse  an  amount  that  is  more  or  less  than  half 
the  difference  if  it  finds  that  equalization  would  be  unconscionable,  having 
regard  to  a  number  of  prescribed  factors.  These  factors  are  as  follows:  a 
spouse's  failure  to  disclose  debts  or  habilities  existing  at  marriage;  the  fact 
that  debts  or  Uabihties  claimed  in  reduction  of  a  spouse's  net  family  property 
were  incurred  recklessly  or  in  bad  faith;  the  part  of  a  spouse's  net  family 
property  that  consists  of  gifts  made  by  the  other  spouse;  a  spouse's 
intentional  or  reckless  depletion  of  net  family  property;  the  fact  that  an 
equalization  payment  would  be  disproportionately  large  in  relation  to  a 
period  of  cohabitation  that  is  less  than  five  years;  the  fact  that  one  spouse 
has  incurred  a  disproportionately  larger  amount  of  debts  or  other  liabilities 
than  the  other  spouse  for  the  support  of  the  family;  a  written  agreement  that 
is  not  a  domestic  contract  within  the  definition  of  the  Act;  or  any  other 
circumstance  relating  to  the  acquisition,  disposition,  preservation, 
maintenance,  or  improvement  of  property/^ 


(c)  Means  of  Equauzation 

The  powers  of  a  court  on  an  equalization  apphcation  are  defined  by  the 
statute.  A  spouse  applying  for  equalization  or  for  the  determination  of 
ownership  of  a  property  may  seek  an  order  for  preservation  of  property;  if 
necessary  the  court  may  restrain  the  other  spouse  from  depleting  his 
property  or  make  an  order  for  the  possession,  deUvery,  safekeeping,  and 
preservation  of  the  asset."*^  After  determining  the  appropriate  equalization 
payment  owed  according  to  the  statutory  formula,  a  court  may  order  that  the 
debtor  spouse  pay  that  amount  to  the  creditor  spouse,  that  the  debtor  spouse 
give  security  for  the  payment  of  the  debt,  and,  if  necessary  to  avoid  hardship, 
that  the  debtor  spouse  pay  the  amount  in  instalments  during  a  period  of  up 


^^  Ibid.,  s.  4(3). 

^"^  Ibid.,  s.  4(5). 

^5  Ibid.,  s.  5(1). 

^^  Ibid.,  s.  5(6). 

^"^  Ibid.,  s.  IZ 
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to  ten  years,  or  that  all  or  some  of  the  debt  be  delayed  for  up  to  ten  years. 
Also,  the  cx)urt  may  order  that  property  be  transferred  or  held  in  trust  for  a 
spouse  to  satisfy  the  obUgation,  or  that  an  asset  be  partitioned  or  sold.'**  If 
the  court  orders  that  the  debtor  spouse  pay  by  instalment  or  delay  payment, 
then  it  may  order  the  debtor  spouse  to  make  financial  information  available 
to  the  creditor  periodically,  or  permit  inspection  of  an  asset  by  the  creditor 
spouse  or  her  representative.''^  If  the  court  has  ordered  a  spouse  to  pay  by 
instalment  or  has  delayed  payments,  the  court  may  vary  the  order,  although 
not  the  amount  of  the  debt,  if  material  circumstances  have  changed.^^ 

The  Legislature  provided  that  a  court  must  not  make  an  order  under 
Part  I  that  would  require  the  sale  of  an  ongoing  business  or  farm  or  seriously 
impair  its  operation,  unless  there  is  no  reasonable  alternative.  To  avoid  this 
result,  the  statute  allows  a  court  to  order  the  debtor  spouse  to  satisfy  the 
payment  by  paying  out  a  portion  of  the  profits  of  the  venture  or  by 
transferring  shares  in  a  corpora tion.^^ 


(d)  Equauzation  at  Death 

The  Family  Law  Act  also  enables  a  surviving  spouse  to  elect  property 
equalization  at  the  death  of  the  other.  Under  the  Act,  a  spouse  may  elect 
either  to  take  the  benefit  of  the  will  of  the  deceased  spouse  or,  if  there  is  an 
intestacy,  to  receive  the  statutory  entitiement  under  the  Succession  Law 
Reform  Act,^^  or  the  spouse  may  elect  an  equalization  of  family  property 
under  Part  I  of  the  Family  Law  Act.  The  spouse  must  make  this  election 
within  six  months  of  the  death.^^  A  spouse  may  make  this  election  only  if 
the  deceased  spouse  had  a  greater  net  family  property  than  the  survivor.^'* 
If  the  surviving  spouse  is  also  the  beneficiary  of  a  policy  of  life  insurance 
taken  on  the  life  of  the  deceased,  or  of  a  lump  sum  payment  under  a 
pension  plan  due  on  the  death  of  the  other  spouse,  that  amount  is  credited 
against  the  equalization  entitiement,  unless  the  deceased  spouse  expressly 
provided  to  the  contrary.^^  The  property  is  valued  on  the  date  of  the 


^^  Ibid.,  s.  9(1). 

^'  Ibid.,  s.  9(2). 

5^  Ibid.,  s.  9(3). 

51  Ibid.,  s.  11. 

"  R.S.O.  1990,  c.  S.26. 

5^  Family  Law  Act,  supra,  note  2,  s.  6. 

^^  Ibid.,  s.  5(2). 

"  Ibid.,  s.  6(6). 
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earliest  triggering  event;  if  that  event  is  the  death  of  the  other  spouse,  the 
valuation  date  is  the  day  before  the  date  of  death.^^ 


(e)  The  Matrimonial  Home 

As  with  its  predecessor,  the  Family  Law  Act  makes  special  provision  for 
the  matrimonial  home.  The  statute  defines  "matrimonial  home"  as  every 
property  in  which  a  spouse  has  an  interest  and  which  was  at  the  time  of 
separation  ordinarily  occupied  as  the  family  residence."  Ownership  of 
shares  in  a  corporation  that  accord  a  right  to  occupy  a  house  is  deemed  an 
interest  for  the  purposes  of  the  AcL^^  Under  this  definition  more  than  one 
dwelling  may  qualify  as  a  matrimonial  home  at  once;  for  example,  a  couple 
may  have  a  house  and  a  cottage.  Also,  a  home  may  change  in  status  during 
the  course  of  a  marriage.  One  or  both  spouses  may  designate  a  house  as  a 
matrimonial  home  and  register  this  designation.  On  registration  by  both 
spouses,  any  property  that  satisfies  the  statutory  definition  but  is  not 
registered  ceases  to  be  a  matrimonial  home;  if  only  one  spouse  registers  the 
home,  then  the  status  of  other  matrimonial  homes  remains  unchanged.^'  A 
designation  is  cancelled  by  the  registration  of  a  cancellation  executed  by  the 
persons  who  registered  the  designation,  a  decree  absolute  of  divorce,  a 
declaration  of  nuUity,  proof  of  death  of  the  other  spouse,  or  a  court  order.^ 
At  the  cancellation  of  a  designation,  the  status  of  any  unregistered  property 
satisfying  the  definition  of  matrimonial  home  revives.^^ 

The  Legislature  chose  not  to  implement  the  Commission's 
recommendations  for  automatic  co-ownership  of  the  matrimonial  home. 
Instead,  the  Legislature  attempted  to  protect  the  interest  of  the  non-owning 
spouse  by  ensuring  that  the  value  of  the  matrimonial  home  is  always  included 
in  the  calculation  of  the  net  family  property  of  the  titleholder  and  by  granting 
the  non-owning  spouse  special  rights  during  cohabitation,  in  Part  II  of  the 
Family  Law  Act.  The  parties  may  not  contract  out  of  these  special  rights.*^ 


56 
57 


58 
59 
60 
61 
62 


Ibid.,  s.  4(1)  "valuation  date". 

Ibid.,  ss.  4(1)  "matrimonial  home,  18(1)."  In  the  companion  Report  on  the  Ri^ts  and 
ResponsibiUties  of  Cohabitants  Under  the  Family  Law  Act  (1993),  the  Ontario  Law  Reform 
Conmiission  reconmiends  that  the  term  "matrimonial  home"  be  replaced  by  "family 
home". 

Famify  Law  Act,  supra,  note  2,  s.  18(2). 

Ibid.,  s.  20. 

Ibid.,  s.  20(6). 

Ibid.,  s.  20(7). 

Ibid.,  s.  52(2). 
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Under  Part  II,  both  spouses  have  an  equal  right  to  possession  of  the 
matrimonial  home.  This  right  is  personal  against  the  spouse  with  title,  and 
ends  at  divorce  or  death,  unless  a  separation  agreement  or  court  order 
provides  to  the  contrary.^^  Under  Part  II,  the  spouse  with  title  may  not 
encumber  or  sell  the  matrimonial  home  without  the  consent  of  the  other 
spouse.^  If  a  spouse  encumbers  or  sells  a  property  without  the  consent  of 
her  spouse,  that  transaction  may  be  set  aside  on  appUcation,  unless  the 
purchaser  or  person  holding  a  secured  interest  in  the  asset  acquired  it  for 
value,  in  good  faith,  and  without  notice  that  it  was  a  matrimonial  home.^^ 
An  interest  acquired  by  operation  of  law,  or  a  hen  under  section  18  of  the 
Legal  Aid  Act,^  may  not  be  set  aside  under  this  provision/^  The  statute 
also  provides  that  a  non-owning  spouse  has  the  same  right  of  redemption  or 
rehef  against  forfeiture,  and  the  same  right  of  notice,  as  the  legal  owner.^ 
On  appUcation,  a  court  may  authorize  the  sale  or  encumbrance  of  a 
matrimonial  home  without  the  consent  of  the  non-owner  if  that  spouse  is 
unavailable,  incapable  of  giving  or  withholding  consent,  or  unreasonably 
withholding  consent^'  On  appUcation,  a  court  also  has  the  authority  to  grant 
either  spouse  an  order  for  exclusive  possession  of  the  matrimonial  home.^^ 

The  legislation  includes  special  provisions  to  deal  with  the  situation  in 
which  a  spouse  with  title  dies.  If  the  spouse  owns  the  matrimonial  home  as 
a  joint  tenant  with  a  third  party,  the  Family  Law  Act  deems  that  joint 
tenancy  to  have  been  severed  immediately  before  the  death  of  the  spouse.^^ 
If  the  survivor  spouse  has  no  interest  in  the  matrimonial  home,  but  occupies 
it  at  the  time  of  the  death  of  the  other  spouse,  the  survivor  has  a  right  of 
possession  against  the  spouse's  estate  for  sixty  days,  rent  free.^^ 


^3  Ibid.,  s.  19. 

^  Ibid.,  s.  21. 

^^  Ibid.,  s.  21(2). 

^  RS.O  1990,  c.  L.9. 

^^  Famify  Law  Act,  supra,  note  2,  s.  21(5). 

^  Ibid.,  s.  22. 

69  Ibid.,  s.  23. 

'^^  Ibid.,  s.  24. 

^1  Ibid.,  s.  26(1). 

■^2  Ibid.,  s.  26(2). 
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(f)  The  Impact  of  Bankruptcy  on  Part  I  of  the  Family  Law  Act 

Part  I  of  the  Family  Law  Act  equalizes  the  resources  between  spouses 
by  creating  a  debt  obhgation;  the  spouse  with  assets  of  lesser  value  becomes 
a  general  creditor  of  the  other.  As  with  any  debt,  the  creditor  spouse  may 
have  difficulty  in  collecting  the  equalization  payment  from  a  recalcitrant  or 
financially  strapped  spouse.  If  the  debtor  spouse  becomes  insolvent,  the 
creditor  spouse  is  in  no  better  position  than  any  other  general  creditor,  and 
may  recover  nothing  or  only  a  small  portion  of  the  amount  owed.  The 
possibiUty  of  insolvency  is  not  insignificant  in  current  economic  circumstances. 
There  is  also  anecdotal  evidence  that  some  spouses  make  voluntary 
assignments  into  bankruptcy  in  order  to  avoid  making  an  equalization 
paymenL^^  Under  the  federal  Bankruptcy  and  Insolvency  Act,''^  former 
spouses  receive  some  special  treatment,  but  generally  the  only  means  by 
which  a  spouse  can  obtain  preferential  priority  is  to  demonstrate  a 
proprietary  interest  in  assets  held  in  the  name  of  the  debtor  spouse. 

Special  treatment  of  spouses  under  the  Bankruptcy  and  Insolvency  Act 
is  limited  to  support  claims.  Under  the  federal  Act,  such  claims  are  regarded 
as  too  uncertain  to  be  a  claim  provable  in  bankruptcy;  as  a  result,  the  right 
of  a  spouse  to  seek  support  is  not  stayed  by  the  bankruptcy  and  may  be 
initiated  without  leave  of  the  court  An  order  or  an  agreement  of  support  has 
the  requisite  certainty  to  be  a  provable  claim,  but  the  statute  provides 
expressly  that  these  survive  the  statutory  discharge  of  all  debts  and 
UabiUties.^^  This  preferential  status  does  not  extend  to  unsatisfied  executions 
for  unpaid  support  arrears.^^  Neither  an  obhgation  to  make  an  equalization 


73 

74 
75 


76 


See  E.F.  Anthony  Merchant  and  James  J.  Vogel,  "The  Bankruptcy  Dodge"  (1993), 
9  Can.  Fam.  L.Q.  161.  Note  that  on  appUcation  by  a  creditor,  a  court  may  annul  a 
bankruptcy  or  a  discharge,  if  obtained  by  fraud. 

R-S.C  1985,  c  B-3,  renamed  by  S.C  1992,  c  27,  s.  2. 

Section  178  of  the  Bankruptcy  and  Insolvency  Act,  ibid.,  as  amended  by  RS.C  1985,  c  3 
(2nd  Supp.),  s.  28,  provides  as  follows: 

178. — (1)  An  order  of  discharge  does  not  release  the  bankrupt  from 


(c)  any  debt  or  liabiUty  under  a  support,  maintenance  or 
afQhation  order  or  under  an  agreement  for  maintenance 
and  support  of  a  spouse  or  child  living  apart  from  the 
bankrupt 


(2)  Subject  to  subsection  (1),  an  order  of  discharge  releases  the  bankrupt 
from  all  claims  provable  in  bankruptcy. 

Robert  A  Klotz,  "Bankruptcy  Issues  in  Family  Law"  (1992),  14  Adv.  Q.  18,  at  23-25. 
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payment  nor  an  agreement  to  settle  property  issues  are  exempted  from 
discharge.  In  a  separation  agreement,  however,  the  characterization  of  a 
lump  sum  payment  may  not  be  obvious,  particularly  as  a  spouse  may  accept 
a  larger  property  settlement  in  Heu  of  a  support  claim.  The  characterization 
of  a  debt  for  the  purposes  of  the  Bankruptcy  and  Insolvency  Act  is  a  question 
of  fact,  dependent  upon  the  words  of  an  agreement  and  the  circumstances 
of  its  negotiation.^^ 

The  bankruptcy  of  one  spouse  will  have  a  serious  impact  on  the  abihty 
of  the  other  to  take  advantage  of  the  remedies  in  the  Family  Law  Act.  Only 
debts  arising  prior  to  bankruptcy  are  provable.  If  the  right  to  an  equalization 
claim  occurs  after  the  debtor  spouse  has  entered  bankruptcy,  the  right  to  an 
equalization  payment  may  be  worthless.  Although  the  spouse  may  still  pursue 
her  claim,  the  insolvent  spouse's  assets  will  be  vested  in  the  trustee  in 
bankruptcy. 

If  the  event  that  triggers  the  right  to  an  equalization  claim  occurs 
before  the  bankruptcy,  the  non-bankrupt  spouse  will  be  in  a  marginally 
better  position.  The  equalization  claim  is  a  provable  pre-bankruptcy  debt  and 
the  spouse  will  be  recognized  as  a  general  creditor  of  the  bankrupt  If  before 
the  bankruptcy,  the  creditor  spouse  had  made  an  appUcation  for  a 
determination  of  her  right  to  an  equalization  payment  and  obtained  a  court 
order  to  secure  the  debt  by  a  charge  against  the  property,  or  if  the  court 
ordered  that  property  be  transferred  to,  or  held  in  trust  in  favour  of,  the 
creditor  spouse  to  satisfy  the  debt  under  section  9  of  the  Family  Law  Act ,  the 
creditor  spouse  may  have  priority  over  the  general  creditors  of  the  bankrupt 
Unfortunately,  the  legal  efficacy  of  section  9  orders  remains  unclear.  If  the 
court  orders  that  a  property  vest  in  the  creditor  spouse,  that  transfer  is  vaUd 
against  a  subsequent  bankruptcy.  If,  however,  the  court  orders  that  security 
be  given,  then  it  appears  that  it  may  only  be  effective  against  a  trustee  in 
bankruptcy  if  comphed  with  before  the  bankruptcy.^®  Further,  a  court  order 
regarding  real  property  is  not  effective  against  a  good  faith  purchaser  for 
value  of  the  asset,  unless  the  order  is  registered.^'  Courts  have  differed  on 


'^'^     Moore  v.  Moore  (1988),  67  O.R.  (2d)  29  (S.C  in  Bkpty.).  This  decision  is  cited  with 
approval  in  Van  Norman  v.  Van  Norman  (1993),  75  B.CLR  (2d)  306  (CA). 

'^^     Klotz,  supra,  note  76,  at  59. 

^'      The  Family  Law  Act,  supra,  note  2,  provides  as  follows: 

2. — (11)  An  order  made  under  this  Act  that  affects  real  property  does  not  affect  the 
acquisition  of  an  interest  in  the  real  property  by  a  person  acting  in  good  faith  without 
notice  of  the  order,  unless  the  order  is  registered  in  the  proper  land  registry  office. 
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whether  a  creditor  who  has  obtained  a  charging  order  is  a  secured  creditor 
for  the  purposes  of  bankruptcy.^ 

The  vesting  of  a  bankrupt's  property  in  a  trustee  in  bankruptcy  will  also 
disrupt  the  provisions  of  the  Family  Law  Act  granting  a  spouse  without  title 
a  right  of  possession  in  the  family  home.  If  the  bankrupt  spouse  has  sole  title 
to  the  property,  then  ownership  vests  exclusively  with  the  trustee  in 
bankruptcy.  As  a  consequence,  neither  spouse  has  an  interest  in  the  house 
and  it  will  no  longer  satisfy  the  definition  of  matrimonial  home  in  the  Family 
Law  Act}^  The  non-bankrupt  spouse  will  not  be  able  to  assert  a  possessory 
right  or  a  claim  to  exclusive  possession  in  the  house.®^ 

The  intersection  of  family  property  law  and  federal  bankruptcy  law  may 
also  arise  if  the  insolvent  spouse  wishes  to  exercise  a  right  to  an  equalization 
payment  from  the  solvent  spouse.  The  right  to  claim  an  equalization  of 
property  under  the  Family  Law  Act  is  personal  to  the  spouse  or  the  personal 
representative  of  a  spouse  who  has  died.^  Consequently,  the  trustee  in 
bankruptcy  of  the  insolvent  spouse  may  not  seek  an  equalization  payment 
A  bankrupt  spouse  will  not  wish  to  commence  an  apphcation  for  equalization 
before  receiving  a  discharge,  as  otherwise  the  equalization  payment  would 
vest  in  the  trustee.^ 

This  concludes  our  discussion  of  the  statutory  framework.  Family 
property  law  is  not  governed  solely  by  legislation,  however.  In  the  next  two 
chapters,  we  examine  the  development  of  common  law  remedies  appUcable 
to  family  property  disputes. 
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See  Re  Bright  (1981),  33  O.R  (2d)  219,  124  D.L.R  (3d)  115  (Ont,  S.C  in  Bkpty.),  and 
Re  Sara  (1985),  56  CB.R  (N.S.)  282  (OnL  S.C  in  Blq)ty).  See  discussion  in  Klotz,  supra, 
note  76,  at  59-60,  and  Merchant  and  Vogel,  supra,  note  73,  at  163  et  seq. 

Supra,  note  2,  s.  18. 

V.  Jennifer  Mackinnon,  "The  Importance  of  Title  to  the  Matrimonial  Home  when 
Bankruptcy  Occurs"  (1988),  9  Adv.  Q.  409,  at  419.  In  Royal  Bank  of  Carmda  v.  King 
(1991),  82  D.L.R.  (4th)  225  (OnL  Gen.  Div.),  the  trustee  in  bankruptcy  conceded  that 
a  house  to  which  the  bankrupt  held  sole  legal  title,  and  which  was  therefore  vested  in  the 
trustee,  was  a  matrimonial  home  within  the  meaning  of  the  Family  Law  Act  The 
presiding  judge,  Henry  J.,  appeared  to  have  agreed  that  this  concession  represents  the 
law.  Klotz  argues  that  these  reasons  are  incorrect:  see  Klotz,  note  76,  at  50. 

Supra,  note  2,  s.  7(1). 

Section  2  of  the  Bankruptcy  and  Insolvency  Act,  supra,  note  74,  deGnes  "property" 
broadly: 

'property'  mcludes  money,  goods,  things  in  action,  land  and  every  description 
of  property,  whether  real  or  personal,  legal  or  equitable,  and  whether  situated 
in  Canada  or  elsewhere,  and  includes  obUgations,  easements  and  every 
description  of  estate,  mterest  and  profit,  present  or  future,  vested  or 
contingent,  in,  arismg  out  of  or  incident  to  property. 


CHAPTER  2 


APPLICATION  OF  COMMON  LAW 
REMEDIES  IN  MATRIMONIAL 
PROPERTY  DISPUTES 


Early  in  the  development  of  property  law,  English  courts  of  equity 
recognized  the  possibiUty  of  divided  ownership  rights,  in  the  concept  of  trust 
This  device  allows  courts  to  give  effect  to  individual  arrangements  that  are 
not  reflected  in  the  formal  allocation  of  legal  title  to  property.  In  a  trust 
relationship,  the  legal  owner  of  an  asset  holds  title  in  whole,  or  in  part,  for 
the  benefit  of  another.  This  capacity  to  separate  legal  and  beneficial  title 
through  the  device  of  a  trust  is  generally  available  in  the  context  of  both 
intimate  and  commercial  relationships.  Trusts  may  be  classified  into  three 
categories:  express,  resulting,  and  constructive.  The  first  two  types  are 
founded  on  the  express  or  presumed  intent  of  the  person  transferring  the 
property,  the  settior,  to  divide  legal  from  beneficial  ownership  of  the  asset 
The  last  has  come  to  be  treated  by  Canadian  courts  as  a  remedial  device, 
under  the  rubric  of  the  law  of  restitution. 

Creative  use  of  the  trust  mechanism  allowed  some  married  women  to 
exercise  property  rights  before  statutory  reforms  in  the  nineteenth  and 
twentieth  centuries  granted  them  the  legal  capacity  to  do  so.  Under  both  the 
separate  property  regime  and  modem  family  property  legislation,  the 
recognition  of  a  division  between  legal  and  equitable  ownership  has 
benefitted  many  who  live  in  intimate  relationships  in  which  legal  titie  to 
property  may  not  reflect  the  economic  contribution,  or  expectations,  of  the 
parties.  The  advantages  of  obtaining  a  property  right  continues  to  motivate 
individuals  to  iiutiate  trust  claims.  To  unmarried  couples,  and  those  in  other 
forms  of  family  relationship  that  do  not  have  access  to  equalization  of 
property  under  the  Family  Law  Act ^^  the  ability  to  assert  a  beneficial  interest 
in  an  asset  is  an  important  legal  basis  for  clainung  a  share  in  the  value  of 
assets  held  by  their  partners.  Married  spouses  also  make  trust  claims,  despite 
the  enactment  of  family  property  legislation,  because  of  the  advantages  of 
obtaining  a  property  right  rather  than  a  monetary  award.  This  chapter  will 
include  a  review  of  the  development  of  the  trust  as  a  common  law  remedy 
appUcable  in  domestic  property  disputes,  in  England  and  Canada. 


R.S.O.  1990,  c  F.3. 

[19] 
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1.        THE  LAW  OF  TRUSTS 

(a)     The  Classification  of  Trusts 

As  noted  above,  trusts  may  be  loosely  categorized  into  three  forms.  A 
settlor  must  comply  with  certain  requirements  to  create  a  valid  trusL^  The 
paradigm  form  is  the  express  trust,  created  by  the  settlor  of  the  property. 
Key  to  the  creation  of  an  express  trust  is  evidence  of  the  intent  of  the  settlor 
to  separate  legal  from  beneficial  ownership  of  property.  Intention  is  also  the 
basis  of  resulting  trusts.  A  resulting  trust  arises  in  three  general 
circumstances.  The  first  occurs  when  a  settlor  creates  an  express  trust  without 
providing  for  the  transfer  of  the  complete  beneficial  interest  in  the  subject 
of  the  trust  In  that  case,  the  remaining  beneficial  interest  reverts  back  to  the 
settlor  on  a  resulting  trust  Second,  a  resulting  trust  arises  when  an  individual 
purchases  an  asset  and  places  it  in  another's  name.  In  such  a  case,  equity 
presumes  that  the  settlor  did  not  intend  to  make  a  gift  of  the  asset;  rather 
the  beneficial  interest  is  attributed  to  the  purchaser.  Courts  will  assume, 
however,  that  the  transaction  was  intended  as  a  gift  if  made  to  the  settlor's 
child;  this  is  the  presumption  of  advancement^  The  presumption  of 
advancement  formerly  appUed  to  property  purchased  by  a  husband  and 
placed  in  the  name  of  his  wife.  In  Ontario,  this  presumption  has  been 
revoked  by  statute.^  In  place  of  the  presumption  of  advancement  between 
spouses,  the  Legislature  provides  that  courts  should  assume  that  when 
spouses  hold  legal  titie  as  joint  tenants,  they  intend  to  share  the  beneficial 
interest  as  joint  tenants,  in  the  absence  of  evidence  to  the  contrary.^  Third, 
a  resulting  trust  arises  when  spouses  have  a  common  intention  to  share 
ownership  of  an  asset  at  the  time  of  its  acquisition. 

The  third  category  is  the  constructive  trust  This  category  is  more 
difficult  to  define,  as  courts  have  used  the  term  loosely.  Generally,  a 
constructive  trust  is  one  imposed  by  a  court  without  reference  to  the  intent 
of  the  legal  owner  of  an  asset  Courts  have  imposed  constructive  trusts  in  a 
wide  variety  of  situations,  including  a  constructive  trust  over  property 
acquired  by  an  express  trustee  as  profits  of  a  trust,  and  a  constructive  trust 


^      Berend  Hovius  and  Timothy  G.  Youdan,  The  Law  of  Family  Property  (Toronto:  Carswell, 
1991),  at  30-31. 

^      Ibid,  at  32 

'*      Famify  Law  Act,  supra,  note  1,  s.  14. 

5      Ibid.,  s.  14(fl). 
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over  property  acquired  by  a  fiduciary  in  breach  of  her  duty.^  EngUsh  courts 
have  not  always  drawn  a  sharp  distinction  between  the  constructive  trusts  and 
the  other  forms  of  trust^  In  Canada,  however,  courts  have  employed  the 
constructive  trust  as  a  distinct  proprietary  remedy;  a  constructive  trust  is 
viewed  not  as  a  fixed  legal  form,  but  as  a  remedy  imposed  at  the  discretion 
of  a  court^ 


(b)      Domestic  Trust  Claims— the  Engush  Jurisprudence 

In  intimate  relationships  in  which  the  parties  have  integrated  their 
personal  and  economic  lives,  it  is  often  difficult  to  disentangle  their 
respective  rights  of  ownership.  This  problem  is  exacerbated  by  the  fact  that 
trust  claims  arise  at  the  end  of  such  relationships  when  the  parties  are 
disputing  the  allocation  of  legal  and  beneficial  interests  in  their  assets. 
Approaches  to  the  resolution  of  trust  claims  arising  in  domestic  disputes  have 
varied  and  have  produced  a  complex  set  of  doctrines.  Only  a  brief  account 
of  their  general  outline  will  be  provided  here.  In  England,  the  Court  of 
Appeal,  under  the  leadership  of  Lord  Denning,  used  the  trust  as  a  tool  to 
reallocate  ownership  rights  between  spouses  to  reflect  their  joint  efforts  and 
expectations  regarding  their  matrimonial  home.  In  Gissing  v.  Gissing, 
Lord  Denning  applied  this  principle:' 

It  comes  to  this:  where  a  cx)uple,  by  their  joint  efforts,  get  a  house  and 
furniture,  intending  it  to  be  a  continuing  provision  for  them  for  their  joint 
lives,  it  is  the  prima  facie  inference  from  their  conduct  that  the  house  and 
furniture  is  a  "family  asset"  in  which  each  is  entitled  to  an  equal  share.  It 
matters  not  in  whose  name  it  stands:  or  who  pays  for  what:  or  who  goes 
out  to  work  and  who  stays  at  home,  ff  they  both  contribute  to  it  by  their 
joint  efforts,  the  prima  facie  inference  is  that  it  belongs  to  them  both 


For  a  more  complete  list  of  discrete  instances  in  which  courts  have  imposed  constructive 
trusts,  see  D.W.M.  Waters,  Law  of  Trusts  in  Canada  (2nd  ed.)  (Toronto:  Carswell,  1984), 
at  377-427,  and  David  Hayton,  "Constructive  Trusts:  Is  the  Remedying  of  Unjust 
Enrichment  a  Satisfactory  Approach?"  in  T.G.  Youdan  (ed.),  Equity,  Fiduciaries  and 
Trusts  (Toronto:  Carswell,  1989),  at  208-14. 

Gissing  v.  Gissing,  [1971]  19  AC  886,  at  905,  [1970]  2  All  E.R  780,  at  790  (H.L.) 
per  Diplock  L.J.  (hereinafter  referred  to  as  "Gissing"). 

Hovius  and  Youdan,  supra,  note  2,  at  32  These  authors  suggest  that  the  dichotomy  of 
whether  a  constructive  trust  is  a  remedial  or  substantive  institution  has  been  overstated. 
They  argue  (at  151):  "Although  the  dichotomy  often  suggested  between  constructive  trusts 
and  other  trusts  is  exaggerated,  the  constructive  trust  is  predominantly  remedial  in  the 
sense  that  it  is  one  of  several  mechanisms  used  to  remedy  unjust  enrichment  It  is, 
moreover,  associated  with  a  high  degree  of  flexibihty  in  the  determination  whether  a 
constructive  trust  should  be  imposed  and,  if  so,  the  form  that  it  should  take". 

[1969]  1  All  E.R  1043  (CA.),  at  1046. 
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equally:  at  any  rate,  when  each  makes  a  financial  contribution  which  is 
substantial.  This  inference  may  be  confirmed,  or  rejected,  by  looking  at 
their  conduct  afterwards  when  the  marriage  breaks  up,  especially  by 
looking  at  the  arrangements  they  then  make  about  the  house  and  the 
maintenance  of  the  wife. 

Lord  Denning  noted  evidence  that  the  defendant  had  recognized  his  wife's 
interest  in  the  house  by  assuring  her  that  he  would  continue  to  allow  her  to 
live  in  the  house  and  continue  to  make  the  mortgage  payments  after  their 
separation.  ^^ 

The  House  of  Lords  rejected  this  approach  in  Pettitt  v.  Pettitt^^  and 
Gissing,^^  overturning  the  Court  of  Appeal  in  the  latter.  In  both  cases  their 
Lx)rdships  held  that  courts  must  apply  the  same  principles  to  trust  claims 
between  spouses  as  between  conmiercial  parties;  the  law  does  not  recognize 
a  special  category  of  "family  assets"  in  which  spouses  share  the  beneficial 
interest  of  property  acquired  through  their  joint  efforts.  The  House  of  Lords 
held  that  to  acquire  a  beneficial  interest,  the  spouse  without  title  must 
demonstrate  that  she  contributed  to  the  purchase  of  the  asset,  either  at  the 
outset  or  through  payment  of  mortgage  instalments,  or  that  the  parties  had 
a  common  intention  to  share  the  ownership  of  an  asset  at  the  time  of 
acquisition.  In  Pettitt,  Lords  Reid  and  Diplock  proposed  that  a  court  could 
impute  an  intent  to  share  the  beneficial  interest,  based  on  *Svhat  would  have 
been  the  common  intention  of  reasonable  men  as  to  the  effect  of  [marital 
breakdown]  on  their  contractual  rights  and  obligations".^^  The  majority 
rejected  this  view,  however,  holding  that  evidence  of  the  parties'  actual 
intent,  either  express  or  inferred  from  their  conduct,  is  necessary  to  support 
the  declaration  of  a  beneficial  interest ^"^ 

Despite  the  insistence  of  the  House  of  Lords  on  the  necessity  of 
evidence  of  intent  to  support  a  finding  of  a  trust  relationship.  Lord  Denning 
continued  to  impose  trusts  as  a  remedy  on  a  general  equitable  standard.  For 
example,  in  Hussey  v.  Palmer,^^  Lord  Denning  defined  the  constructive  trust 
as  a  device  for  effecting  restitution: 


10 
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Ibid 

[1970]  AC  777,  [1969]  2  AU  E.R  385  (H.L.)  (subsequent  references  are  to  [1969]  2  AU 
E.R  (U.L.)  (hereinafter  referred  to  as  ''Pettitt"). 

Supra,  note  7. 

Supra,  note  11,  at  413-14,  per  Diplock  L.J. 

Ibid,  at  39S,  per  Lord  Morris  of  Borth-Y-Gest 

[1972]  1  W.L.R  1286,  at  1289-90,  [1972]  3  AU  E.R  744,  at  747  (CA). 
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|T|t  is  a  trust  imposed  by  law  whenever  justice  and  good  conscience 
require  it.  It  is  a  liberal  process,  founded  upon  large  principles  of  equity, 
to  be  applied  in  cases  where  the  legal  owner  cannot  conscientiously  keep 
the  property  for  himself  alone,  but  ought  to  allow  another  to  have  the 
property  or  the  benefit  of  it  or  a  share  in  it.  The  trust  may  arise  at  the 
outset  when  the  property  is  acquired,  or  later  on,  as  the  circumstances 
may  require.  It  is  an  equitable  remedy  by  which  the  court  can  enable  an 
aggrieved  party  to  obtain  restitution. 

While  Lord  Denning's  model  of  the  trust  has  the  attraction  of  great 
flexibiUty,  others  will  be  concerned  that  there  could  be  Uttle  certainty  in  its 
implementation. 

Since  Lord  Denning's  retirement,  the  Court  of  Appeal  has  more  closely 
followed  the  approach  set  by  the  House  of  Lords  in  Pettitt  and  Gissing  in 
domestic  trust  claims.  In  Bums  v,  Bums,^^  the  Court  of  Appeal  reiterated 
the  position  of  the  House  of  Lords,  holding  that  a  trust  may  be  created  by 
express  agreement,  by  the  conmion  intention  of  the  parties,  or  by  a 
contribution  to  the  purchase  price.  The  Court  of  Appeal  recognized  that  a 
conmion  intention  to  share  ownership  could  arise  after  the  initial  purchase, 
if,  for  example,  the  non-owning  spouse  should  pay  mortgage  instalments  or 
make  capital  improvements  to  the  house.  ^^  The  Court  of  Appeal  firmly 
rejected  the  notion  that  the  plaintiffs  expectation  that  she  would  hve  with 
the  defendant  in  the  house  indefinitely,  and  that  she  would  provide  services 
in  the  form  of  housework  and  child  care  could  support  an  inference  of  a 
conmion  intention  to  share  in  the  ownership  of  the  house. ^^  Rather,  the 
Court  emphasized  that  the  only  relevant  post-purchase  evidence  of  a 
common  intention  to  share  ownership  would  be  a  financial  contribution, 
either  directly  to  the  payment  of  mortgage  instalments  or  indirectiy  in  a 
substantial  amount  to  household  expenses,  enabling  the  spouse  with  title  to 
pay  the  mortgage:^' 

Further,  as  their  Lordships  pointed  out  in  the  two  leading  cases,  if 
the  only  realistic  conclusion  on  the  material  before  the  court  is  that  the 
parties  in  fact  never  made  any  agreement  binding  at  law  between  them, 
then  it  necessarily  follows  that  it  is  impossible  to  imply  such  an  agreement 


^^     [1984]  2  W.L.R.  582,  at  590,  [1984]  1  All  E.R  244,  at  250-51  (CA),  per  Fax  L.J. 
(subsequent  references  are  to  [1984]  1  All  E.R)  (hereinafter  referred  to  as  "Bums"). 

1^     Ibid,  at  251. 

18     Ibid 

1'     Ibid,  at  252. 
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or,  which  comes  to  much  the  same  thing,  to  imply  more  precise  terms 
where  any  existing  agreement  is  impreciseJ^i 

In  Bums,  the  Court  of  Appeal  recanted  from  earlier  decisions  in  which  Lord 
Denning  had  held  that  the  Court  should  impose  a  trust  where  "fair  and 
reasonable"  in  favour  of  the  doctrinal  restraints  on  the  imposition  of  a  trust 
identified  by  the  House  of  Lords.^^ 

The  House  of  Lords  reaffirmed  this  approach  in  Lloyds  Bank  Pic  v. 
RossetP  In  this  decision,  Lord  Bridge  of  Harwich  conmiented  on  the  limits 
of  trust  law  to  remedy  economic  disparities  between  spouses  at  the 
breakdown  of  a  relationship:^ 

Spouses  living  in  amity  will  not  normally  think  it  necessary  to  formulate 
or  define  their  respective  interests  in  property  in  any  precise  way.  The 
expectation  of  parties  to  every  happy  marriage  is  that  they  will  share  the 
practical  benefits  of  occupying  the  matrimonial  home  whoever  owns  it. 
But  this  is  something  quite  distinct  fi-om  sharing  the  beneficial  interest  in 
the  property  asset  which  the  matrimonial  home  represents.  These 
considerations  give  rise  to  special  difficulties  for  judges  who  are  called  on 
to  resolve  a  dispute  between  spouses  who  have  parted  and  are  at  arm's 
length  as  to  what  their  common  intention  or  understanding  with  respect 
to  interests  in  property  was  at  a  time  when  they  were  still  living  as  a 
united  family  and  acquiring  a  matrimonial  home  in  the  expectation  of 
living  in  it  together  indefinitely. 

The  English  courts  have  developed  a  standard  for  the  recognition  of  a  trust 
that  is  difficult  to  meet  for  claimants  in  family  relationships,  in  which 
expectations  may  remain  unvoiced  and  records  are  rarely  kept  This  model 
does  not  respond  to  the  particular  needs  of  spouses  and  others  in  intimate 
relationships.  Nor  is  it  intended  to,  as  the  House  of  Lords  has  remained 
committed  to  maintaining  the  same  standard  for  claims  arising  in  commercial 
and  family  situations.  The  question  of  special  treatment  for  spouses  or  others 
has  been  left  by  the  Enghsh  courts  to  ParUamenL 
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Ibid,  at  258,  per  May  L.J. 


21    Ibid,  at  263. 
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[1990]  2  W.L.R  867,  [1990]  1  AU  E.R.  1111  (RL.)  (subsequent  references  are  to  [1990] 
1  All  E.R). 

Ibid,  at  1115. 
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2.   THE  DOCTRINE  OF  UNJUST  ENRICHMENT 

(a)  The  Modern  Law  of  Restitution 

The  modern  law  of  restitution  has  roots  in  both  law  and  in  equity.  In 
the  1930s,  the  American  scholars,  Warren  A  Seavey  and  Austin  W.  Scott, 
consohdated  the  diverse  precedents  characterized  as  ^a^z-contract  and  the 
law  of  constructive  trust  found  in  courts'  common  law  and  equitable 
jurisdictions,  under  the  unifying  concept  of  unjust  enrichment  in  the 
Restatement  of  the  Law  of  Restitution^.^  Quasi-Contracts  and  Constructive 
Trusts}^  The  authors  of  the  Restatement  argued  that  the  principle  that  "[a] 
person  who  has  been  unjustly  enriched  at  the  expense  of  another  is  required 
to  make  restitution  to  the  other"  underUes  a  distinct  category  of  legal 
obUgation — the  law  of  restitution.^ 

This  view  found  acceptance  in  Canada  in  the  pathbreaking  decision, 
Deglman  v.  Guaranty  Trust  Co,  of  Canada?^  In  that  case  the  plaintiff  had 
performed  services  for  his  aunt  according  to  an  express  oral  contract  that  she 
would  leave  him  her  house  by  will.  The  Statute  of  Frauds^^  rendered  this 
oral  promise  unenforceable.  The  Court  held  that  the  estate  of  the  woman 
who  had  received  the  benefit  of  the  performance  of  the  contract  had  an 
obUgation  to  pay  the  plaintiff  the  fair  value  of  his  services.^  This  decision, 
among  others,  demonstrated  the  willingness  of  Canadian  courts  to  accept 
that  quasi-contiaict  claims  may  be  subsumed  within  the  organizing  framework 
of  unjust  enrichments^  In  a  later  series  of  cases  arising  from  disputes 
between  spouses,  Canadian  courts  also  recognized  that  case  law  regarding 
the  imposition  of  constructive  trusts  falls  within  the  same  framework.^^ 
Indeed,  in  the  leading  case  on  this  point,  Pettkus  v.  Becker^^^  Dickson  J. 
restated  the  principle  against  unjust  enrichment  in  terms  that  have  been 
frequently  quoted  since.  He  identified  three  elements  in  the  principle:  "an 


^^  American  Law  Institute,  Restatement  of  the  Law  of  Restitution[:]  Quasi-Contracts  and 
Constructive  Trusts  (St.  Paul,  Minn.:  American  Law  Institute  Publishers,  1937)  (hereinafter 
referred  to  as  ''Restatement"). 

^  Restatement,  s.  1,  cited  by  Peter  D.  Maddaugh  and  John  D.  McCamus,  The  Law  of 
Restitution  (Aurora,  Ont:  Canada  Law  Book,  1990),  at  11-12. 

^  [1954]  S.CR  725,  [1954]  3  D.L.R  785  (subsequent  references  are  to  [1954]  S.CR). 

2^  R.S.O.  1950,  a  371. 

^  Desman  v.  Guaranty  Trust  Co.  of  Canada,  supra,  note  26,  at  735. 

^'  Maddaugh  and  McCamus,  supra,  note  25,  at  18. 

3^  Ibid,  at  18-21.  See  Pettkus  v.  Becker,  [1980]  2  S.CR.  834, 19  RF.L.  (2d)  165  (subsequent 
references  are  to  [1980]  2  S.CR.). 

31     Ibid. 
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enrichment,  a  corresponding  deprivation  and  absence  of  any  juristic  reason 
for  the  enrichment".^^ 

Although  the  unjust  enrichment  principle  may  serve,  in  the  main,  as  an 
organizing  or  explanatory  principle  underlying  the  existing  doctrines  oiquasi- 
contract  and  constructive  trust,  it  is  also  clear  that  the  principle  may  serve  as 
a  springboard  for  the  growth  and  development  of  restitutionary  law.  This  role 
of  the  unjust  enrichment  principle  provokes  concerns  about  the  predictability 
of  restitutionary  doctrine.  The  tension  between  the  need  for  evolution  and 
change  and  the  desire  for  certainty  was  the  subject  of  comment  by 
McLachlin  J.  in  the  recent  decision.  Peel  (Regional  Municipality)  v. 
Canada?^  Writing  for  the  Court,  McLachlin  J.  observed  that  while 
restitution  has  become  an  acknowledged  category  of  obhgation,  it  is  still  in 
a  state  of  evolution.  A  tension  exists  between  the  unifying  principles  of  unjust 
enrichment  and  the  fact-specific  categories  of  recovery  drawn  from  the  case 
law.  As  well,  she  noted  the  existence  of  a  related  tension  between  the  need 
for  predictabihty  and  the  pressure  to  respond  to  the  particular  phght  of 
individuals.  The  general  principles  of  unjust  enrichment  have  the  potential 
to  expand  the  scope  for  judicial  discretion,  at  the  expense  of  predictabihty.^^ 
McLachlin  J.  suggested  a  path  to  resolve  these  tensions:  ^^ 

The  courts'  concern  to  strike  an  appropriate  balance  between 
predictability  in  the  law  and  justice  in  the  individual  case  has  led  them  in 
this  area,  as  in  others,  to  choose  a  middle  course  between  the  extremes 
of  inflexible  rules  and  case-by-case  'palm  tree'  justice.  The  middle  course 
consists  in  adhering  to  legal  principles,  but  recognizing  that  those 
principles  must  be  sufficiently  flexible  to  permit  recovery  where  justice  so 
requires  having  regard  to  the  reasonable  expectations  of  the  parties  in  all 
the  circumstances  of  the  case  as  well  as  to  public  policy.  Such  flexibility 
is  found  in  the  three-part  test  for  recovery  enunciated  by  this  court  in 
cases  such  as  Pettkus  v.  Becker,  supra.  Thus  recovery  cannot  be  predicated 
on  the  bare  assertion  that  fairness  so  requires.  A  general  congruence  with 
accepted  principle  must  be  demonstrated  as  well. 

By  developing  a  three-part  test  to  structure  recovery  for  unjust  enrichment 
and  principles  to  guide  the  choice  of  an  appropriate  remedy,  the  Court,  like 
the  House  of  Lords,  has  attempted  to  devise  predictable  standards  for  the 
imposition  of  trusts.  The  Court  has  found  these  standards,  however,  in  the 
law  of  restitution. 


32  Ibid.,  at  848. 

33  (1992)  98  D.L.R.  (4th)  140  (S.CC). 

Thid     at  1<:i_<;9 


34  Ibid,  at  151-52. 

35  Ibid,  at  164. 
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(b)  Domestic  Trust  Claims— the  Canadian  Jurisprudence 

There  is  now  a  vast  Canadian  jurisprudence  concerning  the  appUcation 
of  private  law  trust  doctrines  to  disputes  concerning  matrimonial  property.^^ 
For  present  purposes  it  will  be  sufficient  to  provide  a  brief  account  of  the 
leading  decisions  of  the  Supreme  Court  of  Canada  on  this  question.  In 
considering  spousal  resulting  and  constructive  trust  claims,  the  Supreme 
Court  of  Canada  first  followed  the  precedent  set  by  the  House  of  Lords  in 
Pettitt^'^  and  Gissing?^  In  order  to  obtain  recognition  of  a  beneficial  interest 
in  an  asset  held  in  the  name  of  the  other  spouse,  the  Court  held,  consistently 
with  the  English  authorities,  that  a  spouse  had  to  demonstrate  to  the  court 
evidence  of  either  a  financial  contribution  to  the  purchase  of  an  asset  or 
proof  of  a  common  intention  to  share  ownership  of  the  property  at  the  time 
of  acquisition.  In  domestic  circumstances,  this  standard  may,  of  course,  be 
difficult  to  meet  In  1973,  in  Murdoch  v.  Murdoch  ^^'^  which  became  a 
celebrated  case,  the  majority  of  the  Supreme  Court  of  Canada,  relying  on 
English  authorities,  denied  the  trust  claim  of  a  woman  who  had  contributed 
substantially  to  the  working  of  a  ranch  held  in  her  husband's  name.  The 
majority  of  the  Court  exphcitly  invoked  the  English  decisions.  In  dissent, 
Laskin  J.,  as  he  then  was,  proposed  a  new  approach  to  the  problem.  In  place 
of  the  English  common  intention  analysis,  he  suggested  that:"*^ 

A  Court  with  equitable  jurisdiction  is  on  solid  ground  in  translating  into 
money's  worth  a  contribution  of  labour  by  one  spouse  to  the  acquisition 
of  property  taken  in  the  name  of  the  other,  especially  when  such  labour 
is  not  simply  housekeeping,  which  might  be  said  to  be  merely  a  reflection 
of  the  marriage  bond.  It  is  unnecessary  in  such  a  situation  to  invoke 
present-day  thinking  as  to  the  co-equality  of  the  spouses  to  support  an 
apportionment  in  favour  of  the  wife.  It  can  be  grounded  on  known 
principles  whose  adaptability  has,  in  other  situations,  been  certified  by  this 
Court:  cf.  Deglman  v.  Guaranty  Trust  Co.  of  Canada  and  Constantineau. 

Laskin  J.  argued  that  the  defendant  had  been  unjustiy  enriched  by  the 
plaintifTs  contribution,  in  funds  and  labour,  to  the  ranch  during  their 
marriage.^i 


^^     See  Hovius  and  Youdan,  si^ra,  note  2. 
^^    Supra,  note  11. 

38 


Supra,  note  7. 

'^^     (1973),  [1975]  1  S.CR  423, 13  R.F.L.  185  (subsequent  references  are  to  [1975]  1  S.CR) 
(hereinafter  referred  to  as  ''Murdoch''). 

^    Ibid.,  at  451. 

^1     Ibid,  at  457. 
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The  decision  of  the  majority  of  the  Supreme  Court  of  Canada  in 
Murdoch  to  deny  recovery  to  Mrs.  Murdoch  received  widespread  pubUc 
attention  and  criticism/^  In  its  report  on  family  property,  this  Commission 
referred  to  the  result  in  Murdoch  as  an  indication  of  the  need  for  legislative 
reform:  ^^ 

This  is  an  area  in  which  the  genius  of  the  common  law  has  failed,  in  a 
substantial  number  of  individual  cases,  in  its  mission  of  doing  justice.  The 
difficulties  faced  by  the  courts  are  acute,  since  they  must  solve  modem 
problems  and  protect  contemporary  interests  with  outmoded  legal  tools 
that  are  ill-suited  to  both  individual  and  community  needs. 

Following  Murdoch,  the  provinces  began  to  introduce  legislation  to 
redistribute  property  rights  upon  the  dissolution  of  marriage.  The  courts  also 
continued  to  hear  trust  claims  arising  from  domestic  relationships.  In  these 
cases,  Laskin  J.*s  dissent  in  Murdoch  was  to  have  a  greater  influence  on 
Canadian  jurisprudence  than  the  majority's  adherence  to  English  precedent 

In  1978,  the  Supreme  Court  of  Canada  revisited  the  question  of 
beneficial  ownership  in  a  matrimonial  context  in  Rathwell  v.  Rathwell.^ 
Dickson  J.  obtained  pluraUty  support  for  reasons  in  which  he  expressed 
dissatisfaction  with  the  common  intention  analysis  adopted  by  the  majority 
in  Murdoch.  He  argued  that  this  model  provides  no  avenue  for  recovery  in 
many  domestic  cases,  while  in  others  it  encourages  courts  to  find  a  "phantom 
intent"  to  achieve  a  result  consonant  with  broader  conceptions  of  justice. 
Nevertheless,  Dickson  J.  concluded  that  evidence  of  Mrs.  Rathwell*s  financial 
contribution  to  the  acquisition  of  assets  held  in  her  husband's  name,  "in 
money  and  money's  worth",  raised  a  presumption  of  a  common  intention  to 
share  ownership."*^  As  an  alternative  avenue  of  recovery,  however,  he 
proposed  the  adoption  of  the  restitutionary  approach  taken  by  Laskin  J.  in 
Murdoch.  Dickson  J.  argued  that  on  the  facts  of  the  case  the  Court  should 
impose  a  constructive  trust  as  part  of  its  equitable  jurisdiction:  "As  a  matter 
of  principle,  the  court  will  not  allow  any  man  unjustly  to  appropriate  to 
himself  the  value  earned  by  the  labours  of  another"."*^  To  counter  the 
charge  that  this  approach  grants  too  broad  a  discretion  to  the  court,  a  form 
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See  Law  Reform  Commission  of  Canada,  Studies  on  Famify  Property  Law  (Ottawa,  1975), 
at  3. 

Ontario  Law  Reform  Commission,  Report  on  Famify  Law[:]  Part  IV:  Famify  Property  Law 
(1974),  at  131  (hereinafter  referred  to  as  "Report  on  Family  Law,  Part  IV"). 

[1978]  2  S.CR  436.  1  RF.L.  (2d)  1  (subsequent  references  are  to  [1978]  2  S.CR) 
(hereinafter  referred  to  as  ''Rathwell"). 

Ibid.,  at  456. 
Ibid,  at  455. 
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of  "palm  tree  justice",  Dickson  J.  proposed  a  test  to  structure  the  discretion 
to  find  unjust  enrichment.  He  held  that  a  claimant  must  demonstrate  an 
enrichment  to  the  title  holder  of  the  asset,  a  corresponding  deprivation,  and 
the  absence  of  any  juristic  reason  for  the  enrichment/^  This,  of  course,  is 
the  unjust  enrichment  formula  ultimately  adopted  by  the  majority  of  the 
Supreme  Court  of  Canada  in  Pettkus  v.  Becker.^^ 

In  Pettkus  v.  Becker,^^  Dickson  J.  obtained  majority  support  for  the 
appUcation  of  unjust  enrichment  doctrine  and  the  imposition  of  a  remedial 
constructive  trust  in  a  property  dispute  between  an  unmarried  couple.  In  this 
case  the  plaintiff  claimed  a  beneficial  interest  in  a  farm  legally  owned  by  the 
man  with  whom  she  had  Uved  for  nearly  twenty  years.  The  defendant  argued 
that  granting  the  claimant  a  constructive  trust  would  amount  to  a  judicial 
extension  of  the  scope  of  the  Family  Law  Reform  Act,^^  which  since  1978 
had  governed  the  distribution  of  certain  assets  between  married  spouses  at 
marriage  breakdown.  Dickson  J.  distinguished  the  restitutionary  doctrine 
from  the  operation  of  the  family  property  statute.^ ^ 

There  is  a  great  difference  between  directing  that  there  be  equal  shares 
for  the  common  law  spouses,  and  awarding  Miss  Becker  a  share 
equivalent  to  the  money  or  money's  worth  she  contributed  over  some 
nineteen  years.  The  fact  there  is  no  statutory  regime  directing  equal 
division  of  assets  acquired  by  common  law  spouses  is  no  bar  to  the 
availability  of  an  equitable  remedy  in  the  present  circumstances. 

Dickson  J.  held  that  the  facts  established  the  enrichment  of  Mr.  Pettkus 
and  a  corresponding  deprivation  of  Miss  Becker;  she  had  supported  him  for 
five  years  while  he  saved  money  to  invest  m  a  farm.  She  then  worked  on  the 
farm  for  about  fourteen  years.  Dickson  J.  found  no  juristic  reason  for  this 
enrichment,  commenting  that" 

[W]here  one  person  in  a  relationship  tantamount  to  spousal  prejudices 
herself  in  the  reasonable  expectation  of  receiving  an  interest  in  property 
and  the  other  person  in  the  relationship  freely  accepts  benefits  conferred 
by  the  first  person  in  circumstances  where  he  knows  or  ought  to  have 


Ibid 

Supra,  note  30. 

Ibid. 

R.S.O.  1980,  c  15Z 
^^     Pettkus  V.  Becker,  supra,  note  30,  at  851. 
"     Ibid,  at  849. 
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known  of  that  reasonable  expectation,  it  would  be  unjust  to  allow  the 
recipient  of  the  benefit  to  retain  it. 

Dickson  J.  then  considered  the  relationship  between  the  plaintiffs 
contribution  to  the  wealth  of  the  defendant  and  the  property  in  which  she 
sought  a  beneficial  interest:  "For  the  unjust  enrichment  principle  to  apply  it 
is  obvious  that  some  connection  must  be  shown  between  the  acquisition  of 
property  and  corresponding  deprivation....  The  question  is  really  an  issue  of 
fact:  was  her  contribution  sufficiently  substantial  and  direct.."^^  The  extent 
of  the  contribution  determines  the  proportion  of  property  held  in  trust  for 
the  plaintiff.^^ 

The  Supreme  Court  of  Canada  further  explored  the  application  of  the 
doctrine  of  unjust  enrichment  in  the  family  property  context  in  Sorochan  v. 
Sorochan}^  This  case  differed  from  the  preceding  decisions  as  the  plaintiff 
did  not  claim  to  have  contributed  in  any  fashion  to  the  acquisition  of  the 
contested  farm.  Rather,  she  submitted  that  by  performing  essential  farm  and 
domestic  work  without  a  salary,  she  had  contributed  to  its  preservation  and 
maintenance.  Dickson  C.J.C.  held  that,  in  working  without  pay,  the  plaintiff 
enriched  the  defendant  and  suffered  a  corresponding  deprivation.  As 
Mrs.  Sorochan  was  under  no  obligation  to  perform  these  services,  no  juristic 
reason  justified  the  enrichment  Dickson  C.J.C.  found  that  the  third  branch 
of  the  test  was  satisfied,  as  the  plaintiff  had  made  a  contribution  on  the 
reasonable  expectation  of  receiving  compensation  for  her  efforts,  and  the 
defendant  had  accepted  this  contribution  when  he  should  have  known  of  the 
expectation.^^  In  the  previous  cases,  it  would  appear  that  the  Supreme 
Court  assumed  that  the  exclusive  remedy  for  the  claimant  spouse  was  the 
remedial  constructive  trust,  with  the  result  that  the  spouse  was  held  to  have 
acquired  a  beneficial  interest  in  the  property.  In  Sorochan,  however,  once  the 
elements  of  unjust  enrichment  were  established,  the  next  step  in  the  analysis 
was  to  determine  whether  reUef  should  be  granted  in  rem  or  in  personam, 
thus  signaUing  the  possibihty  that  in  a  case  of  this  kind  a  court  could  award 
monetary  compensation  rather  than  a  beneficial  interest 

Chief  Justice  Dickson  clarified  the  circumstances  in  which  proprietary 
reUef  is  appropriate.  He  held  that  a  court  should  only  grant  the  plaintiff  a 
constructive  trust  in  contested  property  when  a  nexus  exists  between  his 


"     Ibid,  at  85Z 

^^    Ibid,  at  852-53. 

"     [1986]  2  S.CR  38,  2  R.F.L.  (3d)  225  (subsequent  references  are  to  [1986]  2  S.CR.) 
(hereinafter  referred  to  as  "Sorochan"). 

5^    Ibid,  at  46. 
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deprivation  and  the  property  in  question."  In  deciding  whether  to  grant  a 
proprietary  remedy,  the  court  must  consider  the  reasonable  expectations  of 
the  parties  regarding  ownership  of  the  property,  and  the  longevity  of  the 
relationship.  ^^ 

The  Supreme  Court  of  Canada  recently  returned  to  this  issue  in  Peter 
V.  Beblow.^^  The  case  concerned  a  dispute  between  a  couple  who  had  Uved 
together  for  over  ten  years.  The  couple  had  never  married  and,  therefore, 
were  not  subject  to  legislation  governing  the  division  of  family  property.^^ 
During  that  time  the  plaintiff  cared  for  her  children  and  those  of  the 
defendant,  their  home,  and  their  garden.  The  defendant  had  previously 
employed  a  housekeeper  to  perform  these  tasks.  The  plaintiff  also  worked 
part-time  outside  of  the  home.  The  defendant  had  seasonal  work  outside  of 
the  home.  The  plaintiff  brought  savings  of  $100  into  the  relationship  and  the 
defendant  brought  the  house.  During  the  course  of  the  relationship,  the 
defendant  paid  off  the  mortgage  on  the  house.  At  the  end  of  the  relationship 
he  owned  the  house,  a  car,  and  a  boat  The  plaintiff  owned  a  vacation 
property  which  she  had  purchased  during  the  relationship.  The  court  allowed 
the  plaintiffs  claim  for  a  beneficial  interest  in  the  entire  value  of  the  house. 
Madame  Justice  McLachlin  delivered  the  reasons  for  the  majority.  She  held 
that  the  plaintiff  had  enriched  the  defendant  by  performing  housekeeping 
and  child  care  duties  without  compensation.  Her  contribution  enabled  the 
defendant  to  pay  off  the  mortgage  on  his  house  and  purchase  other  assets. 
By  working  without  compensation,  the  plaintiff  had  suffered  a  corresponding 
deprivation.  McLachlin  J.  found  no  juristic  reason  for  the  enrichment. 

McLachlin  J.  held  that  to  obtain  a  constructive  trust  as  the  remedy  for 
unjust  enrichment,  a  claimant  must  demonstrate  that  a  monetary  remedy 
would  be  inadequate  and  that  there  is  a  clear  link  between  the  services 
rendered  and  the  contested  property;  she  acknowledged  that  in  making  this 
determination  a  court  must  be  sensitive  to  the  special  circumstances  of  a 
claim  arising  in  the  context  of  a  family  relationship.^^  In  concurring  minority 


"    Ibid,  at  50. 
5^    Ibid,  at  52-53. 
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(1993),  101  D.L.R  (4th)  621,  [1993]  3  W.W.R.  337  (S.CC)  (subsequent  references  are 
to  101  D.L.R.  (4th). 

Peter  v.  Beblow,  ibid.,  is  a  British  Columbia  case.  The  applicable  legislation  governing 
property  division  between  spouses  is  the  Family  Relations  Act,  R.S.B.C  1979,  c.  121.  This 
scheme  distinguishes  between  family  and  business  assets;  only  the  former  are  subject  to 
division. 

Peter  v.  Beblow,  supra,  note  59,  at  649-50. 
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reasons,  Cory  J.  differed  on  the  need  for  a  claimant  to  demonstrate  a  clear 
link  between  contribution  and  asset  to  obtain  a  trust  remedy.  In  his  view:" 

In  a  marital  or  quasi-marital  relationship,  the  expectations  the  parties  will 
have  regarding  their  contributions  and  interest  in  the  assets  acquired  are, 
I  expect,  very  different  from  the  expectation  of  the  parties  engaged  in  a 
commercial  transaction.  As  I  have  said,  it  is  unlikely  that  couples  will  ever 
turn  their  minds  to  the  issue  of  their  expectations  about  their  legal 
entitlements  at  the  outset  of  their  marriage  or  common  law  relationship. 
If  they  were  specifically  asked  about  their  expectations,  I  would  think  that 
most  couples  would  probably  state  that  they  did  not  expect  to  be 
compensated  for  their  contribution.  Rather,  they  would  say,  if  the 
relationship  were  ever  to  be  dissolved,  then  they  would  expect  that  both 
parties  would  share  in  the  assets  or  wealth  that  they  had  helped  to  create. 
Thus,  rather  than  expecting  to  receive  a  fee  for  their  services  based  on 
their  market  value,  they  would  expect  to  receive,  on  a  dissolution  of  their 
relationship,  a  fair  share  of  the  property  or  wealth  which  their 
contributions  had  helped  the  parties  to  acquire,  improve,  or  to  maintain. 
The  remedy  provided  by  the  constructive  trust  seems  to  best  accord  with 
the  reasonable  expectations  of  the  parties  in  a  marriage  or  a  quasi-mahial 
relationship. 

Cory  J.  qualified  this  statement  by  noting  that,  in  the  event  that  a  property 
order  would  harm  the  interest  of  a  bona  fide  third  party,  it  would  be 
inappropriate.^^ 

In  Peter  v.  Beblow,  the  valuation  of  the  contribution,  and  the 
corresponding  extent  of  the  beneficial  interest,  was  at  issue.  McLachlin  J. 
reiterated  the  principle  that  "the  extent  of  the  trust  must  reflect  the  extent 
of  the  contribution",  but  acknowledged  that  the  amount  may  be  difficult  to 
determine  with  any  degree  of  precision.^  McLachlin  J.  distinguished 
between  two  different  measures  of  relief,  *Value  received"  or  the  value  of  the 
services  or  other  benefits  directly  conferred  by  the  plaintiff  on  the  defendant, 
and  *Value  survived"  or  the  value  added  to  the  asset  as  a  result  of  the 
plaintiffs  efforts.  McLachlin  J.  held  that  in  cases  in  which  monetary 
compensation  is  appropriate,  the  payment  should  reflect  the  *Value  received" 
by  the  defendant.  In  cases  where  a  court  imposes  a  remedial  constructive 
trust,  the  plaintiff  should  receive  the  ^Value  survived";  McLachlin  J.  noted 
that  "it  is  more  likely  that  a  couple  expects  to  share  in  the  wealth  generated 
from  their  partnership,  rather  than  to  receive  compensation  for  the  services 


"    Ibid,  at  639-40. 
^^     Ibid,  at  640. 
^     Ibid,  at  651. 
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performed  during  the  relationship''/^  Cory  J.  also  preferred  the  *Value 
survived"  approach,  but  argued  that  in  some  circumstances  the  *  Value 
received"  approach  may  be  more  appropriate,  particularly  if  it  avoids  a 
compUcated  and  expensive  valuation  exercise  which  may  be  beyond  the 
means  of  many  family  Htigants.^ 

On  the  facts  of  Peter  v.  Beblow,  McLachlin  J.  held  that  the  court  must 
consider  all  of  the  "family  assets"  held  by  the  plaintiff  and  the  defendant;  all 
of  these  are  the  product  of  the  joint  family  venture.  McLachlin  J.  awarded 
the  plaintiff  a  beneficial  interest  in  the  house,  concluding  that  the  value  of 
the  house  reflects  a  fair  approximation  of  the  plaintiffs  contribution  to  the 
assets  accumulated  in  the  defendant's  name  during  the  relationship.^^ 

This  review  of  recent  Supreme  Court  of  Canada  decisions  indicates  that 
the  principles  of  unjust  enrichment  are  firmly  entrenched  in  Canadian 
jurisprudence.  The  Court  has  set  out  a  structured  approach  which  is  alleged 
to  apply  universally  to  domestic  and  commercial  disputes.  In  the  spousal 
cases,  the  Court  has  begun  to  work  through  the  evidentiary  problems  of 
identifying  the  reasonable  expectations  of  the  parties,  the  quantification  of 
contribution,  and  the  circumstances  in  which  proprietary  or  other  remedies 
may  be  appropriate  remedies. 


(c)  The  Application  of  Unjust  Enrichment  Doctrine 

As  has  been  explained,  the  Supreme  Court  of  Canada  adopted  the 
unjust  enrichment  principle  as  the  foundation  for  the  constructive  trust  in 
Pettkus  V.  Becker,^  and  stated  a  three-part  test  to  apply  it  To  succeed,  a 
claimant  must  demonstrate  that  she  has  enriched  the  defendant,  suffered  a 
corresponding  deprivation,  and  that  there  is  no  juristic  reason  for  the 
enrichment  To  obtain  a  beneficial  interest  in  the  contested  property,  the 
claimant  must  prove  that  a  clear  link  exists  between  her  contribution  and  the 
asset,  and  that  she  should  benefit  from  the  attributes  of  a  property  right, 
having  regard  to  her  expectations  and  the  longevity  of  the  relationship. 
Although  these  principles  may  appear  to  have  a  relatively  clear  apphcation 
to  domestic  disputes,  certain  difficulties  have  arisen  in  practice. 


^5  Ibid,  at  65Z 

^  Ibid.,  at  641. 

^^  Ibid,  at  652-54. 

^  Supra,  note  30. 
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The  first  relates  to  the  requirement  set  out  in  Pettkus  v.  Becker  and  the 
following  decisions,  regarding  the  expectations  of  the  parties.  Unjust 
enrichment  is  said  to  arise  in  the  cases  only  where  the  plaintiff  enriches  the 
defendant  in  circumstances  in  which  she  had  a  reasonable  expectation  that 
she  would  acquire  an  interest  in  properties  or  receive  compensation  for  her 
contribution,  and  when  the  recipient  knew  or  ought  to  have  known  of  this 
expectation.  In  Sorochan,^^  the  Court  cited  the  expectations  of  the  plaintiff 
to  receive  a  beneficial  interest  in  a  particular  asset  as  relevant  to  the  grant 
of  a  remedial  constructive  trust.  Yet  to  some,  the  presence  or  absence  of  a 
reasonable  expectation  appears  an  unsatisfactory  indicator  of  unjust 
enrichment.  In  intimate  relationships,  the  parties  may  form  no  conscious 
expectation  about  the  ownership  of  property  acquired  during  the 
relationship;  the  formation  of  such  an  expectation  may  be  completely 
fortuitous.  In  many  cases,  it  will  not  exist.  Nonetheless,  a  spouse  may 
contribute  generously  to  the  wealth  creation  activities  of  the  couple  in  the 
expectation  that  the  relationship  will  endure  indefinitely  and  provide  material 
well-being  and  support.  In  such  cases,  allowing  one  spouse  to  enjoy  exclusive 
ownership  of  the  wealth  created  by  their  joint  effort  appears  unjust. 

Rehance  on  the  existence  of  precise,  articulate  expectations  is 
reminiscent  of  the  common  intention  trust  model  which  Dickson  J.  criticized 
for  its  artificiaUty.  Indeed,  there  is  some  evidence  that  the  reasonable 
expectations  test  will  be  apphed  with  similar  artificiality.^^  Commentators 
have  noted  the  weak  relationship  that  the  Court's  finding  of  a  reasonable 
expectation  to  share  the  land  has  to  the  evidence  in  some  cases.  As  an 
example,  in  Sorochan  the  Court  based  its  finding  on  the  defendant's  request 
that  the  plaintiff  should  sign  a  bar  of  her  dower  to  enable  him  to  sever  a 
joint  tenancy  of  the  property  with  his  brother,  on  the  plaintiffs  expressed 
desire  to  marry,  to  which  the  defendant  responded  by  suggesting  delay,  and 
on  the  defendant's  refusal  to  transfer  some  of  the  property  into  the  plaintiff's 
name  at  her  request  Critics  have  argued  that  the  last  piece  of  evidence 
appears  to  contradict  the  Court's  conclusion  that  the  plaintiff  had  a 
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Supra,  note  55. 

Maddaugh  and  McCamus,  supra,  note  25,  at  663;  Hovius  and  Youdan,  supra,  note  2, 
at  123;  and  M.M.  Litman,  "The  Emergence  of  Unjust  Enrichment  as  a  Cause  of  Action 
and  the  Remedy  of  the  Constructive  Trust"  (1988),  26  Alta.  U  Rev.  407.  Litman  states 
(at  432): 

It  is  suggested  that  ordinarily  the  only  difference  between  the  plaintiff  who 
has  developed  an  expectation  of  benefit  and  one  who  has  not,  is  that  the 
former  has  taken  the  natural  cognitive  step  of  expecting  to  benefit  from  the 
contribution  of  his  or  her  human  capital.  It  would  be  unjust  to  deny  relief 
to  the  cohabitant  who  has  not  taken  this  cognitive  step;  it  would  be  placing 
too  much  importance  on  it. 
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reasonable  expectation  of  receiving  a  proprietary  interest;  the  defendant  had 
expressly  denied  a  request  to  that  effecL^^ 

One  possible  response  to  the  difficulties  inherent  in  the  reasonable 
expectations  test  might  be  to  assume  that  a  reasonable  expectation  to  receive 
compensation  for  a  contribution  to  the  acquisition  of  property  in  the  other 
spouse's  name  exists  in  intimate  relationships,  rather  than  relying  solely  on 
evidence  specific  to  the  case.  It  has  been  suggested  that  some  courts  appear 
to  adopt  this  approach.  Such  an  assumption  might  seem  to  draw  support 
from  an  apparent  societal  consensus  concerning  the  structure  of  marital 
relationships.^^  A  shght  variation  of  this  approach  would  rely  on  an 
assumption  that  spouses  will  typically  have  an  understanding,  albeit  perhaps 
a  vague  one,  that  their  relationship  will  endure  and  that  they  will,  therefore, 
share  the  benefits  of  their  joint  efforts.^^  Indeed,  this  seems  to  have  been 
the  approach  initially  adopted  by  Dickson  J.  in  Rathwell,''^  where  no 
reference  was  made  to  the  necessity  of  establishing  an  actual  expectation  of 
beneficial  ownership.  Cory  J.'s  comments  for  the  minority  in  Peter  v. 
Beblow'^^  echo  this  view,  suggesting  that  spouses  expect  to  share  in  the 
wealth  created  by  their  joint  labour  if  the  relationship  should  end.  Whatever 
the  merits  of  this  approach  and  however  likely  it  may  be  the  courts  will  act 
on  such  views  in  imposing  constructive  trust  rehef,  there  can  be  no  doubt 
that  the  doctrine  requires  a  finding  of  an  actual  expectation.  The  tension 
between  this  requirement  and  an  understandable  inclination  to  find  that  the 
test  is  met  in  doubtful  cases  is  a  potential  source  of  uncertainty  in  its 
appUcation.^^ 
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Maddaugh  and  McCamus,  supra,  note  25,  at  667,  and  Jeffrey  S.  Leon  and  Mona  Anis, 
"Case  Comment:  Sorochan  v.  Sorochan"  (1987),  2  Can.  Fam.  UQ.  119,  at  123. 

Maddaugh  and  McCamus,  supra,  note  25,  at  668. 

Ibid.,  at  664.  If  the  parties  have  indicated  an  expectation  not  to  share  ownership,  a  trust 
claim  will  fail.  In  Cliche  v.  CUche  (1991),  36  RF.L.  (3d)  297,  the  Ontario  Court  of  Appeal 
denied  a  trust  claim  because,  although  the  plaintiff  had  contributed  financially  to  the 
asset,  she  had  done  so  pursuant  to  a  contract  indicating  her  intention  to  be  a  creditor,  not 
an  owner. 

Supra,  note  44. 

Supra,  note  59,  at  639. 

One  potential  difficulty  with  reliance  on  an  assumption  that  spouses  have  a  reasonable 
expectation  to  share  an  interest  in  property  is  that  a  court  may  demand  that  the 
relationship  must  be  patterned  on  a  traditional  spousal  model  before  finding  unjust 
enrichment  In  Chartier  v.  Ens  (1991),  36  R.F.L.  (3d)  164  (Ont.  Gen.  Div.),  the  Court 
found  that  a  common  law  spouse's  expectation  to  share  in  ownership  of  a  house  legally 
owned  by  her  partner  was  not  reasonable.  The  Court  characterized  her  financial 
contribution  as  rent,  and  her  non-financial  contribution  as  that  of  a  friend  sharing 
accommodation.  The  Court  noted  that  the  couple  each  worked,  and  accepted  the 
testimony  of  witnesses  who  described  the  relationship  as  one  of  convenience,  "lacking  in 
the  warmth  expected  in  a  spousal  relationship"  (at  170). 
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A  further  concern  relates  to  the  choice  of  an  appropriate  remedy.  The 
general  principles  set  by  the  Supreme  Court  of  Canada  are  clear.  A 
constructive  trust  is  but  one  of  the  available  remedies  for  unjust  enrichment 
and  a  court  will  only  award  this  proprietary  remedy  if  there  is  a  link  between 
the  plaintiffs  contribution  and  the  contested  asset,  the  claimant's  contribution 
is  substantial,  and  a  monetary  remedy  would  be  inadequate.^^  La  Forest  J., 
writing  for  the  majority  in  Lac  Minerals  Ltd.  v.  International  Corona 
Resources  Ltd.,''^  observed  that  "in  the  vast  majority  of  cases"  a  constructive 
trust  will  not  be  appropriate.  A  constructive  trust  should  be  awarded  only  if 
it  is  appropriate  for  the  claimant  to  receive  priority  on  the  bankruptcy  of  the 
titleholder  or  to  share  any  change  in  value  in  the  property.^'  The  longevity 
of  the  relationship  and  the  reasonable  expectations  of  the  parties  regarding 
ownership  of  the  property  are  relevant  to  this  determination.^ 

These  principles  appear  to  be  difficult  to  apply  in  practice.  In  intimate 
relationships  in  which  the  parties  integrate  their  economic  hves,  a  clear  link 
between  a  contribution  and  a  particular  asset  may  be  difficult  to  identify.  If 
the  spouse  without  title  contributed  financially  to  the  downpayment  or 
mortgage  payments,  the  link  to  the  asset  in  question  is  obvious.  The 
jurisprudence  also  recognizes  indirect  contributions,  however,  such  as  the 
payment  of  other  expenses,  or  the  performance  of  services  for  which  the 
other  spouse  would  have  otherwise  had  to  pay,  thus  enabling  that  spouse  to 
acquire  or  maintain  an  asset.  In  the  latter  case,  while  the  spouse  with  title 
has  been  unjustly  enriched,  it  may  be  impossible  to  trace  the  contribution  to 
a  particular  asset.^^  The  Supreme  Court  of  Canada  faced  this  problem  in 
Peter  v.  Beblow.  McLachlin  J.  recognized  that  the  plaintiffs  labour  in  the 
home  had  indirectly  assisted  the  defendant  to  pay  the  mortgage  on  the  house 
and  to  purchase  a  boat  and  car;  she  characterized  all  these  items  as  "family 
assets"  which  were  the  product  of  the  "family  enterprise".  Rather  than  trace 
the  link  between  the  plaintiffs  contribution  and  each  asset,  and  quantify  the 
resulting  enrichment  of  the  defendant,  the  Court  granted  the  plaintiff 
beneficial  ownership  of  the  house  as  a  rough  approximation  of  the  value  of 
her  contribution  to  the  family  enterprise  as  a  whole.^^  In  imposing  this 
proprietary  remedy,  the  Court  responded  to  questions  of  fairness  and 
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Peter  v.  Beblow,  supra,  note  59,  at  650. 

[1989]  2  S.CR  574,  at  676-78,  61  D.LR  (4th)  14,  at  50. 

Ibid. 

Peter  v.  Beblow,  supra,  note  59,  at  632-33. 

See  Ralph  E.  Scane,  "Relationships  'Tantamount  to  Spousal',  Unjust  Enrichment,  and 
Constructive  Trusts"  (1991),  70  Can.  B.  Rev.  260,  at  289. 

Peter  v.  Beblow,  supra,  note  59,  at  654. 
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convenience,  and  appears  to  have  minimized  the  significance  of  a  Unk 
between  contribution  and  a  contested  asset. 

The  financial  integration  typical  of  those  in  intimate  relationships 
creates  further  evidentiary  problems  for  courts  when  quantifying  an 
appropriate  remedy.  Again,  the  principle  is  clear:  the  extent  of  a  successful 
claimant's  contribution  determines  the  remedy.  In  a  domestic  situation, 
however,  in  which  the  parties  are  unlikely  to  maintain  records,  quantification 
of  the  contribution  may  be  difficult  Problems  in  adducing  evidence  sufficient 
to  allow  a  court  to  quantify  the  unjust  enrichment  may  preclude  recovery. 
Courts  have  refused  to  find  unjust  enrichment  when  the  contribution  claimed 
could  not  be  quantified,  or  the  evidence  did  not  establish  that  the 
contribution  had  added  to  the  value  of  the  contested  asset.^^  The  systemic 
undervaluation  of  household  services  because  of  the  division  of  labour  in 
traditional  spousal  relationships  suggest  that  the  market  may  set  an 
inadequate  measure  of  contribution.^  Also,  where  most  of  the  increase  in 
value  was  due  to  inflation  largely  occurring  after  separation,  and,  therefore, 
arguably,  not  to  the  efforts  of  the  claimant,  a  court  may  reject  a  claim  of 
unjust  enrichment.^^ 

Rather  than  attempt  to  quantify  rigorously  the  contribution  of  the 
spouse  without  titie,  courts  have  preferred  to  rely  on  rough  estimates.^ 
Courts  have  generally  failed  to  consider  in  detail  defendants'  claims  of  set- 
off. This  may  reflect  the  substantial  nature  of  the  contributions  made  by  the 
non-titleholding  spouse  in  the  leading  cases.  It  also  may  reflect  a  recognition 
of  the  inappropriateness  of  imposing  a  "balance  sheet  mentality"  on 
relationships  that  are  not  wholly  economic.^^  Any  attempt  to  undertake  a 
detailed  accounting  in  this  context  would  place  an  impossible  evidentiary 
burden  on  the  parties.  Lower  courts  have  accepted  set-off  arguments, 
however,  in  cases  in  which  the  claimant  failed  to  demonstrate  suffering  any 
prejudice  as  a  consequence  of  the  relationship.^ 
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For  example,  see  Leslie  v.  Leslie  (1987),  9  RF.L.  (3d)  82,  27  E.T.R  247  (OnL  H.CJ.); 
Cotter  V.  Cotter  (1988),  12  RF.L  (3d)  209  (Ont  H.CJ.);  and  Battye  v.  Battye  (1989), 
22  RF.L.  (3d)  427  (Ont.  H.CJ.). 

Hovius  and  Youdan,  supra,  note  2,  at  138. 

Docherty  v.  Docherty  (1992),  42  RF.L.  (3d)  87  (OnL  Gen.  Div.),  at  lOZ 

See,  for  example,  Peter  v.  Beblow,  supra,  note  59;  Sorochan  v.  Sorochan,  supra,  note  55; 
and  Pettkus  v.  Becker,  supra,  note  30. 

Litman,  supra,  note  70,  at  440. 

See,  for  example,  Hyette  v.  Pfenniger  (1991),  39  RF.L  (3d)  30  (B.CS.C),  and  Chevarie 
V.  Boucher  (1991),  102  N.S.R  (2d)  429,  279  AP.R  429  (T.D.).  In  both  cases,  the  Court 
found  that  the  claimant  had  received  an  income  in  part  compensation  for  her  labour  in 
the  family  enterprise  and  that  the  defendant  had  contributed  substantially  to  household 
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Further,  in  an  intimate  relationship,  the  "set-off'  between  the  parties 
may  not  be  entirely  economic,  yet  it  may  be  inappropriate  to  consider  or 
evaluate  such  benefits.  Even  if  an  economic  value  could  be  placed  on  the 
intangible  benefits  flowing  from  a  relationship,  it  would  be  both  inaccurate 
and  unsound,  as  a  matter  of  pubUc  pohcy,  to  treat  them  as  components  of 
some  sort  of  marital  or  spousal  transfer.^' 

In  Peter  v.  Beblow,^  Cory  J.,  writing  for  the  minority,  argued  that 
courts  should  not  attempt  to  undertake  a  close  inquiry  into  the  size  of  the 
claimant's  contribution.  Rather,  he  suggested  that  a  court  should  order  a 
remedy  based  on  an  assessment  of  the  nature  of  the  relationship,  its  length, 
and  the  respective  contributions  of  the  spouses,  having  regard  to  principles 
of  equity  and  fairness.^^  McLachlin  J.,  writing  for  the  majority,  agreed  that 
the  courts  should  avoid  "becoming  overly  technical  on  matters  which  may  not 
be  susceptible  of  precise  monetary  valuation",  but  she  favoured  holding  to 
the  principle  that  the  remedy  must  reflect  the  contribution.^  The 
impossibiUty  of  precisely  calculating  the  value  of  contributions  made  in  the 
context  of  a  personal,  as  opposed  to  commercial,  relationship  has  led  some 
commentators  to  suggest  that  courts  may  award  a  spouse  claiming  a 
constructive  trust  a  remedy  reflecting  one-half  of  the  value  of  the  contested 
asset  simply  on  the  assumption  that  spousal  contributions  are  roughly 
equal.^^  As  noted  above,  these  difficulties  may  also  lead  a  court  to  deny 
recovery. 

A  questionable  apphcation  of  unjust  enrichment  doctrine  is  the 
recognition  of  the  "reverse  constructive  trust"  by  Ontario  courts.  Some 
htigants  have  succeeded  in  persuading  courts  to  impose  constructive  trusts 
on  unwilling  beneficiaries  in  order  to  share  a  loss  in  the  value  of  an  asset  to 


expenses,  to  the  benefit  of  the  plaintiff. 

Thus,  for  example,  Cory  J.A,  as  he  then  was,  dismissed  a  set  off  claim  of  this  kind  with 
evident  distaste,  in  Murray  v.  Roty  (1983),  41  O.R  (2d)  705,  at  710,  34  RF.L  (2d)  404, 
at  415  (CA): 
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This  submission  is  utterly  devoid  of  merit  [The  defendant]  is,  in  effect, 
contending  that  the  benefit  of  living  in  his  home,  the  pleasure  of  his  company  and 
the  bestowal  of  his  sexual  favours  is  adequate  compensation  for  all  the  work  and 
services  performed  by  [the  plaintiff]. 

Peter  v.  Beblow,  supra,  note  59. 

Ibid.,  at  635. 


^2     Ibid,  at  651. 
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Leon  and  Anis,  supra,  note  71,  at  124. 
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which  they  have  sole  legal  title.'''  In  her  dissenting  reasons  in  Rawluk  v. 
Rawluk,^^  McLachlin  J.  criticized  the  imposition  of  "reverse  constructive 
trusts",  arguing  that  a  party  who  has  enriched  himself  at  the  expense  of 
another  may  not  invoke  unjust  enrichment  doctrine  on  her  behalf  and  force 
her  to  accept  a  beneficial  interest  in  an  asset  to  which  he  holds  legal  title. 
Such  a  result  indicates  a  misapprehension  of  the  remedial  nature  of  the 
constructive  trust.  Although  McLachlin  J.'s  view  is  as  yet  unconfirmed  by  an 
appellate  court,  it  seems  likely  that  the  "reverse  constructive  trust"  will  not 
survive  scrutiny.  Its  existence  owes  more  to  practical  problems  with  the 
Family  Law  Act,  discussed  below  in  chapter  4,  and  the  willingness  of  some 
courts  to  interpret  unjust  enrichment  doctrine  creatively  in  order  to  achieve 
desired  results,  than  to  the  law  of  restitution. 

Problems  in  the  apphcation  of  the  doctrine  of  unjust  enrichment  are 
perhaps  inevitable  in  domestic  cases.  The  apphcation  of  an  analysis  that  rests 
on  evidence  of  the  expectations  of  the  parties  concerning  property  sharing 
or  compensation,  and  of  the  respective  economic  contributions  of  spouses  or 
others  in  intimate  relationships,  is  bound  to  be  difficult  Yet  in  spousal 
claims,  courts  experience  tremendous  pressure  to  ensure  that  each  spouse 
receives  a  fair  share  of  family  property.  It  may  well  be  that  it  was  this 
inherent  uncertainty  in  the  doctrine  that  prompted  the  House  of  Lords  to 
adopt  a  restrictive  approach  to  trust  claims,  consciously  remitting 
acknowledged  issues  of  equity  to  ParUamenL  Canadian  courts  have 
attempted  to  adhere  to  a  middle  path,  employing  restitutionary  principles  to 
structure  judicial  discretion,  while  responding  to  individual  demands  for 
justice. 

The  doctrine  of  unjust  enrichment  has  serious  limitations  as  a  tool  for 
the  fair  allocation  of  property  between  spouses,  or  others  who  have 
integrated  their  economic  hves  as  part  of  an  intimate  relationship.  The 
doctrine  rests  on  a  transfer  of  wealth,  typically  in  the  form  of  services,  from 
one  spouse  to  another,  combined  with  an  expectation  of  compensation,  or 
an  interest  in  an  asset  in  return.  In  many  cases,  the  expectation  will  not  arise 
or  the  transfer  of  wealth  may  not  be  easily  demonstrated  on  the  evidence. 
Yet  reasons  of  social  pohcy  may  provide  a  sound  basis  for  a  sharing  of 
property  at  the  end  of  such  a  relationship.  Such  concerns  provided  the 
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See  McDonald  v.  McDonald  (1988),  11  RF.L.  (3d)  321,  28  E.T.R  81  (Ont.  H.CJ.),  and 
Amsterdam  v.  Amsterdam  (1991),  31  RF.L  (3d)  153  (OnL  Gen.  Div.).  By  transferring  an 
ownership  interest  in  a  property  that  has  fallen  in  value  after  the  statutory  valuation  date, 
the  titleholder  is  able  to  share  the  loss.  Otherwise,  the  titleholder  may  have  an  obligation 
to  make  an  equalization  payment  calculated  on  the  basis  of  the  higher  value.  For  a 
discussion  of  the  problems  caused  by  a  post-valuation  date  fluctuation  in  value  of  asset, 
see  infra,  ch.  4,  sec.  2 

[1990]  1  S.RC  70,  at  111,  23  RF.L.  (3d)  337,  at  380. 
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motivating  force  for  the  implementation  of  family  property  legislation  for 
married  spouses,  in  this  province  and  elsewhere.  The  uncertainties  that  have 
appeared  in  the  appUcation  of  the  doctrine  of  unjust  enrichment  may  reflect 
a  poor  fit  between  its  requirements  and  the  reahties  of  domestic 
relationships.  In  cases  to  which  the  legislation  now  does  not  extend — the 
breakdown  of  relationships  between  unmarried  spouses  and  those  living  in 
other  family  forms — as  well  as  cases  in  which  the  vagaries  of  the  statute 
appear  to  prevent  a  fair  division  of  assets,  courts  have  the  unenviable  task 
of  attempting  to  reach  just  results  within  the  restrictions  of  the  doctrine; 
these  hard  cases  have  encouraged  uncertain  apphcation  of  the  stated 
principles. 


CHAPTERS 


THE  INTERSECTION  OF  COMMON 
LAW  AND  STATUTORY  REMEDIES 


Legislative  reforms  of  family  property  law  and  the  application  of  the 
remedial  constructive  trust  have  developed  in  parallel;  both  have  evolved  in 
response  to  a  perceived  inabiUty  of  the  common  intention  trust  to  resolve 
spousal  property  disputes  equitably.^  Part  I  of  the  Family  Law  Acf  is  based 
on  the  reconmiendations  of  thi<=  Commission  in  its  report  on  family  law,^ 
issued  before  the  Supreme  Court  of  Canada  had  adopted  the  doctrine  of 
unjust  enrichme"_t  as  a  basis  for  recovery  in  these  cases.  When  the 
Legislature  implemented  the  Commission's  reconmiendations  in  1986/  the 
doctrine  of  unjust  enrichment  was  an  established  part  of  the  common  law, 
but  the  statute  did  not  address  the  problem  of  the  interaction  of  the  statutory 
scheme  with  the  common  law.  The  imphcations  of  a  potential  overlap 
between  the  common  law  and  statutory  remedies  did  not  escape  Utigants, 
however.  Almost  immediately  after  the  Act  came  into  force,  Utigation 
conmienced  on  whether  the  new  Act  precluded  spouses  from  asserting  their 
common  law  rights.  In  1990,  the  Supreme  Court  of  Canada  resolved  this 
issue  in  Rawluk  v.  Rawluk}  This  chapter  will  include  a  review  of  the  reasons 
of  the  Court  in  Rawluk  and  some  imphcations  of  the  result — preservation  of 
access  to  the  common  law  remedy  for  those  covered  by  the  property-sharing 
provisions  of  Part  I  of  the  Family  Law  Act.  In  chapters  4,  5,  and  6,  the 
Commission  will  consider  in  more  detail  the  impact  of  access  to  the  common 
law  remedy  on  the  operation  of  Part  I  of  the  Family  Law  Act. 


^     See  discussion  supra,  ch.  2,  sec  2(b),  on  Murdoch  v.  Murdoch  (1973),  [1975]  1  S.CR  423, 
13  RF.L  185. 

2     R.S.O.  1990,  c  F.3. 

^     Ontario  Law  Reform  Commission,  Report  on  Family  Law[:]  Part  IV:  Family  Property  Law 
(1974). 

^     See  Family  Law  Act,  1986,  S.O.  1986,  c  4  (now  Family  Law  Act,  supra,  note  2). 

5     [1990]  1  S.CR.  70,  23  R.F.L.  (3d)  337  (subsequent  references  are  to  [1990]  1  S.CR.) 
(hereinafter  referred  to  as  "Rawluk"). 
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1.   RAWLUK  v.  Rawluk 

Jacqueline  and  Harry  Rawluk  separated  after  the  Family  Law  Act  came 
into  force.  Harry  Rawluk  held  legal  title  to  two  farm  properties  on  which  the 
couple  had  Uved  and  worked  during  their  marriage.  Under  the  equaUzation 
scheme  in  Part  I  of  the  Family  Law  Act,  Mrs.  Rawluk  had  a  right  to  share 
in  the  value  of  the  properties  as  of  the  date  of  separation  from  her  husband. 
Subsequent  to  this  date,  however,  the  properties  had  increased  dramatically 
in  value.  The  statute  did  not  allow  Mrs.  Rawluk  to  benefit  fi-om  this  gain.* 
As  a  preliminary  to  an  apphcation  for  equalization  under  Part  I, 
Mrs.  Rawluk  claimed  a  one-half  beneficial  interest  in  the  properties.  Both 
Mr.  and  Mrs.  Rawluk  had  worked  on  the  properties  during  the  course  of 
their  marriage  and  Mrs.  Rawluk  submitted  that  her  husband  had  been 
unjustiy  enriched  by  her  contribution.  Mr.  Rawluk  conceded  that  the  facts 
supported  the  imposition  of  a  remedial  constructive  trust  He  submitted, 
however,  that  the  equalization  provisions  of  Part  I  of  the  Family  Law  Act 
imphcitiy  abolished  the  right  to  a  remedial  constructive  trust  for  married 
spouses.^ 

Cory  J.,  writing  for  the  majority,  held  that  the  Family  Law  Act  does  not 
preclude  a  spouse  from  seeking  a  common  law  remedy.  He  observed  that 
when  the  Legislature  enacted  the  Family  Law  Act,  the  constructive  trust  was 
a  widely  recognized  remedy  in  matrimonial  property  disputes.  He  concluded 
that  it  would  be  unlikely  for  the  Legislature  to  abolish  this  remedy  without 
an  express  reference.^  To  the  contrary,  Cory  J.  found  that  the  legislation  and 
the  common  law  remedy  complemented  one  another.  He  noted  that  the 
preamble  to  the  Act  recognizes  the  equality  of  spouses,  characterizing 
marriage  as  a  form  of  partnership.  Cory  J.  held  that  the  common  law  remedy 
furthers  these  objectives:  "It  provides  a  measure  of  individualized  justice  and 
fairness  which  is  essential  for  the  protection  of  marriage  as  a  partnership  of 
equals".'  In  his  view,  the  statute  incorporates  the  common  law  remedy. 
Before  a  court  may  equalize  the  value  of  family  properly,  it  must  determine 
its  ownership.  At  this  preliminary  stage,  the  parties  may  ask  a  court  to  rule 
on  the  legal  and  beneficial  ownership  of  an  asset ^^  Cory  J.  held  that  a 
remedial  constructive  trust  is  deemed  to  arise  at  the  time  when  the  unjust 


10 


Under  the  Family  Law  Act,  supra,  note  2,  s.  4,  each  spouse's  net  family  property  is 
calculated  on  the  basis  of  the  value  of  assets  at  a  prescribed  valuation  date,  in  this  case 
separation.  No  subsequent  fluctuations  in  value  are  taken  into  account.  For  more  detailed 
discussion  of  this,  see  ch.  4,  sec.  2. 

Rawluk,  supra,  note  5,  at  79-80. 

Ibid,  at  86. 

Ibid,  at  90. 

Ibid.,  and  see  Family  Law  Act,  supra,  note  2,  s.  10. 
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enrichment  occurs;  this  property  right,  therefore,  precedes  the  right  to 
equahzation.^^  Further,  the  Act  allows  a  spouse  to  apply  for  a  determination 
of  ownership  during  a  relationship.  Cory  J.  argued  that  it  would  be 
inconsistent  to  interpret  the  statute  as  denying  a  spouse  the  right  to  seek  a 
beneficial  interest  in  an  asset  after  separation.^^ 

Cory  J.  observed  that  the  remedial  constructive  trust  affords  a  claimant 
substantive  advantages  that  are  not  available  through  equalization:^^ 

The  distinction  between  a  share  in  ownership  and  a  share  in 
property  value  through  an  equalization  transfer  of  money  is  more  than  an 
exercise  in  judicial  formalism.  This  distinction  not  only  follows  the  two- 
step  structure  of  the  Family  Law  Act,  1986  but  reflects  conceptual  and 
practical  differences  between  ownership  and  equalization.  Ownership 
encompasses  far  more  than  a  mere  share  in  the  value  of  property.  It 
includes  additional  legal  rights,  elements  of  control  and  increased  legal 
responsibilities.  In  addition,  it  may  well  provide  psychological  benefits 
derived  from  pride  of  ownership. 

Cory  J.  considered  that  the  common  law  remedy  performs  a  function  distinct 
from  statutory  equalization.  He  held  that  even  if  the  Court  assumed  that 
section  5(6)  of  the  Act  authorized  a  court  to  vary  an  equalization  payment 
to  take  into  account  an  inflationary  gain  in  the  property  between  the  dates 
of  separation  and  trial,  the  statute  would  not  replace  the  common  law 
remedy.  1^  In  his  view,  the  common  law  remedy:  ^^ 

enables  the  courts  to  bring  that  treasured  and  essential  measure  of 
individualized  justice  and  fairness  to  the  more  generalized  process  of 
equalization  provided  by  the  Act.  That  vital  fairness  is  achieved  by  means 
of  a  constructive  trust  remedy  and  recognition  of  ownership. 

Writing  in  dissent,  McLachlin  J.  characterized  the  problem  somewhat 
differently.  She  agreed  with  the  view  of  the  majority  that  the  Family  Law  Act 
does  not  abolish  the  common  law  remedies.  She  argued,  however,  that  no 
spouse  could  succeed  in  an  unjust  enrichment  claim  where  a  statute  already 


^^  Rawluk  V.  Rawluk,  supra,  note  5,  at  91-92  Cory  J.  cited  Austin  Wakeman  Scott,  The  Law 
of  Trusts,  vol.  V  (4th  ed.)  (Boston:  Uttle,  Brown  &  Co.,  1989),  at  323-24;  A.H.  Oosterhoff 
and  E.E.  Gillese  (eds.).  Text,  Commentary  and  Cases  on  Trusts  (3d  ed.)  (Toronto: 
Carswell,  1987),  at  579;  ^ndHussey  v.  Palmer,  [1972]  1  W.L.R  1286,  at  1290,  [1972]  3  All 
E.R.  744,  at  747  (C A),  per  Denning  L.J.,  in  support  of  this  conclusion. 

^^  Rawluk  V.  Rawluk,  supra,  note  5,  at  95. 

^^  Ibid.,  at  92. 

1^  Ibid,  at  93. 

1^  Ibid.,  at  97-98. 
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provides  relief  for  the  same  injury,  as  the  constructive  trust  is  available  at  the 
discretion  of  the  court  only  if  other  remedies  are  inadequate.^^  Under  the 
statutory  equalization,  Mrs.  Rawluk  would  receive  one-half  the  value  of  the 
properties  in  which  she  claimed  beneficial  interest  in  the  same  proportion. 
McLachlin  J.  argued  that  the  additional  inflationary  gain  between  separation 
and  trial  is  not  attributable  to  the  contribution  of  the  plaintiff  who  should 
not,  therefore,  succeed  in  an  unjust  enrichment  claim  for  that  increase  in 
value. ^^  She  determined  that  the  statutory  remedy  provided  adequate 
restitution  for  Mrs.  Rawluk*s  contribution. 

McLachlin  J.  added  a  practical  reason  to  interpret  the  statutory  remedy 
as  exclusive:  ^^ 

The  scheme  under  the  Act  is  relatively  clear  and  simple;  the  basic  rule  is 
equality  between  the  spouses,  an  equality  effected  by  an  equalization 
payment  from  one  spouse  to  the  other,  based  on  the  value  of  the  property 
at  the  valuation  date,  usually  the  date  of  separation.  In  most  cases  the 
parties  can  ascertain  without  difficulty  what  payments  must  be  made, 
thereby  settling  their  affairs  without  lengthy  litigation.  Grafting  the  remedy 
of  constructive  trust  on  to  this  scheme  would  add  uncertainty  and  promote 
litigation  featuring  detailed  inquiries  into  how  much  each  party 
contributed  to  the  acquisition,  preservation,  maintenance  and 
improvement  of  the  property  to  the  end  of  having  the  court  declare  a 
constructive  trust  in  one  of  the  parties.  Moreover,  property  rights  which 
third  parties  have  acquired  in  the  interval  may  be  adversely  affected. 

McLachlin  J.  acknowledged  that  the  statutory  remedy  could  leave  the 
plaintiff  in  a  worse  position  than  an  unmarried  spouse.  In  her  view,  however, 
the  choice  of  the  Legislature  in  this  matter  cannot  give  rise  to  a  restitutionary 
claim. 


2.  Some  Impucations  of  the  Decision  in  Rawluk  v.  Rawluk 

The  decision  in  Rawluk  has  significant  impHcations  for  the  operation  of 
Part  I  of  the  Family  Law  Act.  As  McLachlin  J.  observed  in  her  dissent,  the 
retention  of  access  to  both  the  common  law  and  the  statutory  remedy  allows 
a  greater  scope  for  judicial  discretion  in  the  allocation  of  family  property 
rights  than  if  the  court  were  restricted  to  a  mechanical  appUcation  of  the 
statute.  Yet  by  deeming  spouses  to  contribute  equally  to  the  creation  of 


1^  Ibid,  at  103. 
^■^  Ibid,  at  110. 
18    Ibid 
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wealth  during  a  marriage,  and  by  limiting  judicial  discretion  to  be  exercised 
only  in  the  event  that  an  equalization  payment  would  be  unconscionable 
having  regard  to  specific  circumstances,  it  might  appear  that  the  Legislature 
had  indicated  its  intention  to  restrict  consideration  of  the  particular  facts  of 
each  relationship.  If  parties  pursue  the  common  law  remedy,  the  court  must 
consider  extensive  evidence  about  the  substantive  contribution  of  each 
spouse  to  the  acquisition  and  maintenance  of  assets.  Certainly,  the  failure  to 
preclude  access  to  the  common  law  remedy  for  those  covered  by  Part  I  of 
the  Family  Law  Act  has  undermined  the  capacity  of  the  statute  to  limit 
htigation,  and  has  lessened  the  predictability  of  its  appUcation.  At  the  same 
time,  it  has  also  allowed  the  court  to  allocate  property  rights  with  a  greater 
regard  to  individual  justice.  The  remedial  constructive  trust  may  be  used  to 
avoid  harsh  results  in  cases  in  which  the  Act's  rigid  treatment  of  variation, 
the  determination  of  a  valuation  date,  and  the  exclusion  of  certain  assets 
would  otherwise  lead  to  unfairness. 

It  should  be  noted  that  the  benefits  of  making  a  conmion  law  claim 
arise  only  if  the  plaintiff  spouse  obtains  a  proprietary  remedy.  If  a  court 
awards  a  married  spouse  monetary  restitution,  it  will  have  no  effect  on  the 
equalization  payment  Under  Part  I,  both  spouses  must  submit  a  list  of  all 
their  property  interests.  From  this  list,  the  equalization  payment  is  calculated. 
Monetary  restitution  for  unjust  enrichment  will  appear  as  an  asset  of  the 
plaintiff  and  a  Uability  of  the  defendant.  These  amounts  cancel  each  other 
out  in  the  equalization  calculation.  As  a  result,  the  effort  devoted  to  proving 
a  case  of  unjust  enrichment  will  have  no  tangible  reward.^'  A  beneficial 
interest  must  also  be  included  on  the  list  submitted  by  the  plaintiff  and 
excluded  from  that  of  the  defendant  The  beneficiary  of  an  interest  in  an 
asset  will  have  all  the  advantages  of  ownership,  however.  Although  a 
successful  unjust  enrichment  claim  will  not  always  benefit  a  spouse,  continued 
access  to  the  common  law  remedy  provides  the  only  opportunity  for  spouses 
to  obtain  property  rights,  with  the  advantages  of  control,  the  abihty  to  share 
in  any  subsequent  change  in  value,  priority,  and  the  psychological  benefits  of 
ownership  that  those  entail. 

Among  the  most  significant  impUcations  of  obtaining  a  remedial 
constructive  trust  is  the  potential  impact  on  bankruptcy  and  tax  law;  these 
areas  merit  special  consideration. 


^^     For  this  observation,  see  James  G.  McLeod,  "Annotation"  (1991),  37  R-F.L  (3d)  401, 
at  402,  and  James  G.  McLeod,  "Annotation"  (1992),  42  R.F.L  (3d)  88,  at  90. 
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(a)  Priority  at  Insolvency 

Property  that  a  bankrupt  holds  on  trust  does  not  fall  within  the  grasp 
of  the  trustee  in  bankruptcy.^^  Consequently,  if  a  spouse  can  obtain  a 
beneficial  interest  in  assets  to  which  his  bankrupt  spouse  has  legal  title,  it  will 
significantly  improve  his  chance  to  realize  the  award.  In  effect,  a  remedial 
constructive  trust  grants  the  non-owning  spouse  priority  over  the  general 
creditors  of  the  bankrupt.  This  result  has  obvious  advantages  for  the  spouse 
and  corresponding  disadvantages  to  other  creditors  of  the  bankrupt  In 
awarding  a  beneficial  interest,  therefore,  courts  are  implementing  a  pohcy 
choice  to  grant  a  spouse  preference  over  third  parties.  Concern  for  the  rights 
of  unsecured  creditors  prompted  the  Saskatchewan  Queen's  Bunchy  in  Bedard 
V.  Schell,^^  to  rule  that  a  constructive  trust  arises  only  when  declared  by  a 
court.  In  Rawluky^^  the  Supreme  Court  of  Canada  impUcitly  overruled  this 
decision,  but  without  considering  the  bankruptcy  issues  concerning  the 
r»riority  of  general  creditors  that  had  motivated  the  Court  in  Bedard.  The 
Supreme  Court  of  Canada  has  subsequently  made  it  clear  that,  in  exercising 
the  discretion  to  award  a  proprietary  remedy  for  unjust  enrichment,  a  court 
must  consider  whether  it  is  appropriate  for  the  claimant  to  receive  priority 
rights  on  an  insolvency.^  Courts  may  refuse  to  award  a  remedial 
constructive  trust  if  it  would  harm  the  interests  of  third  party  creditors.^"* 
When  exercising  their  discretion  to  award  a  proprietary  remedy,  however, 
courts  may  not  have  the  information  regarding  the  interests  of  third  parties 
that  would  enable  them  to  determine  how  to  allocate  priorities  equitably. 
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The  Bankruptcy  and  Insolvency  Act,  RS.C  1985,  a  B-3,  s.  67,  renamed  by  S.C  1992,  c  27, 
s.  2  and  as  amended  by  S.C  1992,  c  27,  s.  33,  provides: 

67. — (1)  The  property  of  a  bankrupt  divisible  among  his  creditors  shall  not 
comprise 

(a)  property  held  by  the  bankrupt  in  trust  for  any  other 
person.... 

(1987),  59  Sask.  R  71,  8  RF.L.  (3d)  180  (Q.B.). 

Supra,  note  5. 

Lac  Minerals  Ltd  v.  International  Corona  Resources  Ltd,  [1989]  2  S.CR  574,  at  678,  61 
D.L.R  (4th)  14,  at  51.  Some  academic  commentators  have  emphasized  the  importance 
of  developing  a  principled  basis  for  using  the  remedial  constructive  trust  as  a  mechanism 
to  alter  bankruptcy  priorities,  to  the  prejudice  of  third  parties.  See  David  M.  Paciocco, 
"The  Remedial  Constructive  Trust:  A  Principled  Basis  for  Priorities  over  Creditors" 
(1989),  68  Can.  B.  Rev.  315,  and  D.W.M.  Waters,  "The  Constructive  Trust  in  Evolution: 
Substantive  and  Remedial"  (1990-1991),  10  Est  &  Tr.  J.  334. 

For  example,  see  Re  505089  Ontario  Inc.  (1992),  91  D.L.R  (4th)  719  (Ont.  Gen.  Div.), 
at  732 
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Some  critics  have  argued  that  a  spouse  making  a  trust  claim  should 
always  receive  priority  over  third  party  creditors  on  the  assumption  that 
commercial  actors  have  chosen  to  accept  the  risk  of  bankruptcy,  while  the 
spouse  is  usually  an  involuntary  creditor.^  It  has  also  been  argued  that  it 
is  relatively  straightforward  for  a  general  creditor  to  ascertain  the  spousal 
status  of  a  prospective  debtor.^^  It  is  decidedly  less  straightforward, 
however,  for  a  general  creditor  to  ascertain  the  existence  of  an  intimate 
relationship  other  than  marriage  that  might  support  an  unjust  enrichment 
claim.  Further,  a  bankrupt  spouse  may  have  other  involuntary  creditors,  such 
as  tort  victims  or  employees.^^  The  acceptance  of  risk  argument  does  not 
give  full  weight  to  the  legitimate  interests  of  trade  creditors  who  may  rely  on 
credit  reports  and  prior  dealings  rather  than  a  security  interest^^  Some  have 
argued,  however,  that  a  proprietary  remedy  is  appropriate  in  circumstances 
in  which  the  plaintiff  has  created  or  enhanced  the  value  of  an  asset.  Viewed 
in  this  light,  the  asset  is  a  windfall,  to  which  the  ordinary  creditors  of  the 
defendant  should  have  no  claim.^' 

Evidentiary  problems  relevant  to  bankruptcy  law  may  arise  from  the 
principle  that  a  remedial  constructive  trust  comes  into  existence  from  the 
moment  that  the  unjust  enrichment  occurs.  In  Rawluk,^^  this  was  not  an 
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For  this  view,  see  Paciocco,  supra,  note  23,  at  327-28;  Patricia  Ferguson,  "Constructive 
Trusts— A  Note  of  Caution"  (1993),  109  Law  Q.  Rev.  114,  at  129;  and  Debra  Rankin, 
"The  Constructive  Trust:  An  Alternative  to  Section  4  of  the  Family  Law  Reform  Act?" 
(1984),  17  Ottawa  L.  Rev.  72,  at  84.  The  Saskatchewan  Court  of  Appeal  extended  this 
argument  to  a  commercial  context  in  Re  Kenron  Homes;  Taypotat  v.  Surgeson  (1985),  37 
Sask.  R  205,  55  CB.R(N.S.)  218  (subsequent  references  are  to  55  CB.R  (N.S.)).  The 
case  concerned  a  contract  to  build  seven  houses,  to  be  assembled  on  the  builder's 
property  and  then  transported  when  complete  to  their  permanent  sites.  The  builder  went 
into  bankruptcy  before  the  houses  were  completed.  The  dispute  arose  between  the 
purchasers  of  the  houses  and  the  trustee  in  bankruptcy.  The  Court  of  Appeal  held  that 
title  had  passed  to  the  purchasers  before  the  bankruptcy.  As  an  alternative  ground  for 
rehef,  the  Court  of  Appeal  found  that  the  purchasers  were  entitled  to  a  remedial 
constructive  trust.  The  Court  of  Appeal  rejected  the  argument  that  this  Gnding  interfered 
excessively  with  bankruptcy  priorities.  The  Court  emphasized  the  lack  of  commercial 
sophistication  on  the  part  of  the  purchasers  and  the  fact  that  the  contested  properties 
were  intended  to  be  occupied  as  dwelling-houses  (at  235).  See,  also,  Waselenko  v.  Touche 
Ross  Ltd  (1985),  45  Sask.  Rev.  196,  [1985]  3  W.  W.R  38  (C  A)  and  Magnetic  Marketing 
Ltd  V.  Pnnt  Three  Franchising  Corp.  (1991),  4  B.L.R  (2d)  8,  38  CP.R  (3d)  540 
(B.CS.C).  Paciocco  criticizes  this  result,  observing  that  the  purchasers  had  accepted  the 
priority  of  general  creditors  by  contract:  supra,  note  23,  at  343. 

Paciocco,  supra,  note  23,  at  328. 

See  ibid.,  at  325. 

For  a  discussion  of  this  view,  see  John  Glover,  "Bankruptcy  and  Constructive  Trusts", 
[1991]  Austl.  Bus.  L.  Rev.  98,  at  119,  121. 

Peter  D.  Maddaugh  and  John  D.  McCamus,  The  Law  of  Restitution  (Aurora,  OnL: 
Canada  Law  Book,  1990),  at  95-96. 

Supra,  note  5. 
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issue,  as  the  defendant  had  conceded  that  the  claimant  could  establish  a 
constructive  trust  on  the  facts,  and  no  competing  creditors  of  the  titleholder 
appeared  to  comphcate  the  issue.  The  Court  did  not  have  to  consider  the 
problem  of  identifying  the  exact  point  at  which  a  beneficial  interest 
crystallized.  In  many  cases,  however,  the  question  may  not  be  easily  resolved. 
This  may  become  a  particular  problem  in  cases  in  which  household  services 
over  a  period  of  many  years  are,  cumulatively,  the  source  of  the  unjust 
enrichment.  It  could  be  argued  that  the  duty  to  make  restitution  does  not 
arise  in  a  spousal  case  until  the  parties  have  separated,  for  it  is  only  at  that 
point  that  the  reasonable  expectation  of  the  contributing  spouse  to  share  in 
the  fruits  of  her  labour  are  denied.  This  view  has  the  advantage  of  fixing  a 
readily  identifiable  date.  It  would  also  have  the  consequence  of  extending  the 
period  during  which  creditors  could  secure  priority  over  the  contributing 
spouse.  The  reasons  of  the  Supreme  Court  of  Canada  in  Rawluk  appear  to 
preclude  this  analysis,  however,  as  both  the  majority  and  the  minority 
interpreted  the  Family  Law  Act  as  allowing  a  spouse  to  apply  for  a 
declaration  of  constructive  trust  before  separation.^ ^ 

It  should  be  noted  that  the  order  of  a  remedial  constructive  trust  will 
not  always  grant  the  beneficiary  a  property  right  with  corresponding  priority 
on  bankruptcy.  Equitable  doctrines  will  allow  some  third  parties  to  supplant 
the  beneficial  owner  of  an  asset  For  example,  a  bona  fide  purchaser  who 
acquires  an  asset  for  value  without  notice  of  the  trust  will  defeat  the 
beneficiary's  interest.^^  Case  law  also  suggests  that  creditors  who  secure  an 
interest  in  real  property  will  have  priority  over  an  unregistered  beneficial 
interest  unless  they  had  actual  notice  of  it.^^  The  equitable  preference  for 
the  bona  fide  purchaser  for  value  without  notice  raises  a  further  issue:  what 
constitutes  notice  of  a  remedial  constructive  trust?  In  Carl  Zeiss  Stiftung  v. 
Herbert  Smith  &  Co,  (No.  2)}''  the  Enghsh  Court  of  Appeal  held  that  notice 
of  a  "doubtful claim"  of  constructive  trust  is  insufficient  to  make  a  third  party 
a  constructive  trustee  of  that  claimant.  It  could  be  argued  that  the  facts 


31     md.,  at  95,  112. 

3^    A  secured  creditor  may  fall  into  this  category:  see  Paciocco,  supra,  note  23,  at  321. 
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See  discussion  in  Paciocco,  ibid,  at  321-22.  Paciocco  cites  Rose  v.  Peterkin  (1885),  13 
S.CR  677;  City  of  Toronto  v.  Jarvis  (1895),  25  S.CR  237;  and  Re  King  and  McMillan 
(1982),  137  D.L.R.  (3d)  368,  24  RP.R  207  (Ont.  H.CJ.).  The  Supreme  Court  of  Canada 
extended  the  doctrine  to  properties  governed  by  the  Torrens  system  in  United  Trust  Co. 
V.  Dominion  Stores  Ltd,  [1977]  2  S.CR  915,  71  D.L.R  (3d)  72  For  a  discussion,  see 
Berend  Hovius  and  Timothy  G.  Youdan,  The  Law  of  Famify  Property  (Toronto:  Carswell, 
1991),  at  153. 

[1969]  2  Ch.  276,  [1969]  2  W.L.R  427  (CA),  leave  to  appeal  to  the  House  of  Lords 
denied  [1969]  2  Ch.  304rt.  For  a  discussion  of  this  issue,  see  AJ.  McClean,  "Constructive 
and  Resulting  Trusts — Unjust  Enrichment  in  a  Common  Law  Relationship — Pettkus  v. 
Becker"  (1981),  16  U.B.CL  Rev.  155,  at  178. 
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which  might  support  a  remedial  constructive  trust  are  too  uncertain  to 
constitute  notice  in  equity,  particularly  given  the  discretionary  nature  of  the 
remedy.  The  decision  in  Carl  Zeiss  Stiftung  v.  Herbert  Smith  &  Co.  (No.  2) 
has  received  harsh  criticism,  however,  as  a  departure  from  accepted  rules  of 
equity  that  seriously  undermines  beneficial  rights  to  property.^^  Despite 
these  limitations,  the  retrospective  creation  of  a  remedial  constructive  trust 
may  provide  claimants  with  a  substantial  benefit  on  bankruptcy. 


(b)  Tax  Impucations 

The  imposition  of  a  remedial  constructive  trust  also  has  possible  tax 
imphcations  for  the  beneficiary  and  the  constructive  trustee.  Income  and 
capital  gains  from  trust  property  is  taxed  in  the  hands  of  the  beneficiary.^^ 
In  Fletcher  v.  The  Minister  of  National  Revenue,^'^  Sarchuk  T.C.J.  held  that 
a  remedial  constructive  trust  should  receive  the  special  tax  treatment 
accorded  express  trusts  under  the  Income  Tax  Act,^^  and  that  it  arises  for 
tax  purposes  at  the  time  the  unjust  enrichment  occurred.^'  For  the  reasons 
discussed  above,  however,  the  precise  time  at  which  a  constructive  trust 
arises  may  be  difficult  to  identify.  Once  identified,  both  beneficiary  and 
constructive  trustee  may  have  to  restructure  their  tax  position  for  the  interim 
period.  A  number  of  other  possible  tax  issues  arise  from  the  imposition  of 
a  constructive  trust.  What  is  the  capital  cost  of  the  asset?  Is  it  equal  to  the 
fair  market  value  of  the  beneficiary's  contribution?  And  is  the  transfer  of  the 
interest  subject  to  income  attribution  rules  between  non-arm's-length 
parties?^^ 
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See,  for  example,  D.M.  Gordon,  "Notice  or  Knowledge  of  a  Trust — ^A  Critique  of  the 
Carl  Zeiss  Case"  (1970),  44  Austl.  L.J.  261. 

See  AJ.  Oakley,  "The  Precise  Effect  of  the  Imposition  of  a  Constructive  Trust",  in 
Stephen  Goldstein  (cd.),  Equity  and  Contemporary  Legal  Developments  (Jerusalem:  Harry 
&  Michael  Sacher  Institute  for  Legislative  Research  &  Comparative  Law,  1992).  Oakley 
observes  (at  437): 

If  a  constructive  trust  can  arise  without  any  need  for  a  court  order,  the 
beneflciary,  at  least  if  he  has  an  absolute  interest  in  the  property  which  forms 
its  subject  matter,  may  incur  tax  liabilities  in  respect  of  property  which  he  has 
never  claimed  and  never  enjoyed. 

(1987),  87  D.T.C  624,  28  E.T.R  126  (T.CC). 

S.C  1970-71-72-73,  c  63. 


Fletcher  v.  The  Minister  of  National  Revenue,  supra,  note  38.  The  characterization  of  the 
property  as  held  by  constructive  trust  allowed  the  taxpayer  to  claim  a  capital  loss 
otherwise  unavailable:  Ellen  B.Zweibel,  "Constructive  Trusts  and  the  Income  Tax  Act: 
A  Mismatch  of  Concepts"  (1988),  2  Can.  Current  Tax  J79,  at  J8Z 

^^    Ibid,  at  J82-J83. 
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In  a  more  recent  decision,  Nelson  v.  The  Minister  of  National 
Revenue,^^  Sarchuk  T.C.J.  questioned  the  status  of  a  remedial  constructive 
trust.  That  case  concerned  the  distribution  of  proceeds  from  the  sale  of  a 
family  farm  held  in  the  name  of  the  husband.  At  the  time  of  sale,  he 
transferred  one-half  the  proceeds  to  his  wife.  The  Minister  of  National 
Revenue  attributed  the  capital  gain  and  interest  income  back  to  Mr.  Nelson. 
The  taxpayer  claimed,  however,  that  Mrs.  Nelson  had  a  beneficial  interest  in 
one-half  the  farm  through  either  a  resulting  or  constructive  trust  Sarchuk 
T.C.J.  assumed,  without  deciding,  that  he  had  the  jurisdiction  to  consider  a 
trust  claim  under  the  Income  Tax  Act.^^  He  held  that  the  evidence  did  not 
support  a  finding  that  Mrs.  Nelson  had  a  beneficial  interest  in  the  property. 
In  obiter,  Sarchuck  T.C.J.  questioned  whether  the  Tax  Court  of  Canada 
should  apply  equitable  principles  in  order  to  improve  a  taxpayer's  position. 
He  suggested  that  the  Income  Tax  Act  may  preclude  use  of  the  remedial 
constructive  trust  and  he  observed  that,  unlike  the  drafters  of  the  Family  Law 
Act,  the  legislators  who  drafted  the  Income  Tax  Act  were  not  aware  of  the 
modem  remedial  constructive  trusf*^  This  difficult  issue  remains  undecided. 
If  accepted  by  the  courts,  however,  the  ability  of  one  spouse  to  claim  a 
remedial  constructive  trust  held  in  the  other's  name  could  provide  significant 
tax  planning  advantages  for  spouses. 


(c)  Conclusion 

The  continued  availabiUty  of  common  law  remedies  alongside  statutory 
sharing  of  family  property  presents  certain  advantages  for  spouses.  As 
discussed  in  chapter  4  below,  spouses  have  relied  on  the  remedial 
constructive  trust  as  a  means  to  avoid  problems  in  the  operation  of  Part  I  of 
the  Family  Law  Act.  On  the  other  hand,  apphcations  for  the  common  law 
remedies  may  involve  substantial  litigation  costs  and  the  adducing  of  complex 
evidence,  while  some  of  the  advantages  that  a  proprietary  remedy  provides 
to  individual  spouses  are  questionable  on  public  policy  grounds.  In  chapter  6, 
the  continued  utility  of  the  common  law  remedies  is  considered. 


^^     (1990),  91  D.T.C  37  (T.CC). 

"•2     Swpra,  note  38,  s.  171,  as  amended  by  S.C  1980-81-82-83,  a  158,  s.  58,  Schedule;  S.C 
1984,  c.  45,  s.  71(1);  and  S.C  1988,  c  61,  s.  17. 

'*•'    Nelson  v.  The  Minister  of  National  Revenue,  supra,  note  41,  at  43. 


CHAPTER  4 


PROBLEMS  WITH  THE  OPERATION 
OF  PART  I  OF  THE  FAMILY  LAW  ACT 


The  discussion  in  the  preceding  chapters  has  set  out  the  statutory  and 
common  law  remedies  available  to  spouses  covered  by  Part  I  of  the  Family 
Law  Act}  This  chapter  will  focus  on  the  operation  of  major  provisions  of  the 
statutory  scheme,  judicial  inteq)retationof  them,  tactical  options  available  for 
Utigants,  and  alternatives  for  reform.  The  Commission  has  chosen  to  consider 
a  group  of  provisions  that  have  generated  some  controversy  and  Utigation. 
These  are  provisions  concerning  the  valuation  date,  the  variation  power,  the 
matrimonial  home,  excluded  property,  and  the  treatment  of  conduct  designed 
to  avoid  obhgations  imposed  by  the  Act.  Particular  problems  concerning 
equalization  at  death  are  considered  in  chapter  5. 


1.    VALUATION  DATE 

(a)    Determination  of  the  Valuation  Date  under  the 
Family  Law  Act 

Part  I  of  the  Family  Law  Act  provides  that  the  assets  of  each  spouse  are 
valued  at  a  date  determined  by  the  statute.  The  legislation  defines  the  date 
as  follows: 


4.— (1)  In  this  Part, 


^Valuation  date"  means  the  earliest  of  the  following  dates: 

1.  The  date  the  spouses  separate  and  there  is  no  reasonable  prospect  that  they 
will  resume  cohabitation. 

2.  The  date  a  divorce  is  granted. 

3.  The  date  the  marriage  is  declared  a  nullity. 


^  R.S.O.  1990,  c  F.3. 

[51] 
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4.  The  date  one  of  the  spouses  commences  an  application  based  on  subsection 
5(3)  (improvident  depletion)  that  is  subsequently  granted. 

5.  The  date  before  the  date  on  which  one  of  the  spouses  dies  leaving  the 
other  spouse  surviving. 

The  statute  allows  courts  no  discretion  in  the  determination  of  the  valuation 
date. 

Under  section  5(6)  of  the  Act,  courts  may  vary  an  equalization  payment 
on  grounds  of  unconscionability,  having  regard  to  specific  circumstances.  It 
is  unclear,  however,  whether  courts  will  vary  an  equalization  payment  if  the 
value  of  an  asset  has  changed  significantly  since  the  valuation  date.  In 
Rawluk  V.  Rawluk,^  the  Court  of  Appeal  commented  in  obiter  that  a  change 
in  value  may  constitute  unconscionabihty.  On  appeal,  however,  the  Supreme 
Court  of  Canada  refrained  from  deciding  this  point ^  Other  courts  have  held 
that  a  change  in  value  subsequent  to  the  valuation  date  does  not  constitute 
unconscionabihty  v^thin  the  meaning  of  the  legislation."*  A  court  may 
impose  an  order  of  prejudgment  interest  with  respect  to  an  equalization 
payment.^  However,  pre-judgment  interest,  calculated  accordmg  to  the 
prevailing  bank  rate,  may  not  adequately  compensate  for  a  gain  in  value  that 
reflects  conditions  in  the  market  for  a  particular  asset 


(b)    Problems  with  the  Appucation  of  the  Current  Provision 

A  rigidly  defined  valuation  date  may  have  substantial  financial 
consequences  if  the  value  of  an  asset  alters  significantly  between  the 
triggering  event  and  the  court  order  of  an  equalization  payment  The 
purpose  of  specifying  a  date  by  statute  was  presumably  to  provide  certainty 
and  to  discourage  Utigation.  The  current  statutory  definition  of  'Valuation 


Rawluk  V.  Rawluk  (1987),  61  O.R  (2d)  637,  10  RF.L.  (3d)  113  (CA). 

Rawluk  V.  Rawluk,  [1990]  1  S.CR  70,  23  RF.L  337  (hereinafter  referred  to  as  ''Rawluk"). 

Heon  V.  Heon  (1989),  69  O.R  (2d)  758,  22  RF.L.  (3d)  273  (H.CJ.),  additional  reasons  at 
(1989),  70  O.R  (2d)  781,  23  RF.L.  (3d)  408  (H.CJ.)  (subsequent  references  are  to  690 
O.R  (2d)),  and  Kelly  v.  Kelly  (1986),  50  RF.L.  (2d)  360  (OnL  H.CJ.),  additional  reasons 
at  (1986),  2  RF.L.  (3d)  1  (Ont.  H.CJ.). 

Section  128  of  the  Courts  of  Justice  Act,  RS.O.  1990,  a  43,  provides  for  an  order  of 
prejudgment  interest.  Section  130  empowers  a  court  to  disallow  prejudgment  interest 
having  regard  to  certain  circumstances.  The  Ontario  Court  of  Appeal  held  that  these 
provisions  apply  to  equalization  orders  in  Starkman  v.  Starkman  (1990),  75  O.R  (2d)  19, 
28  RF.L.  (3d)  208.  For  a  discussion  of  the  circumstances  in  which  a  court  may  choose  not 
to  impose  prejudgment  interest,  see  Berend  Hovius  and  Timothy  G.  Youdan,  The  Law  of 
Family  Property  (Toronto:  Carswell,  1991),  at  467-70.  See,  also,  Stephen  M.  Grant, 
"Prejudgment  Interest:  To  Award  or  Not  to  Award"  (1991),  6  Money  &  Family  Law  41. 
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date"  also  encourages  litigation  in  some  circumstances,  however.  For 
example,  if  the  value  of  an  asset  has  varied  significantly  between  the 
valuation  date  and  the  time  of  trial,  the  party  whom  the  choice  of  valuation 
date  prejudices  will  have  an  incentive  to  launch  a  trust  claim.^  As  well,  if,  as 
is  typical  in  equalization  appUcations,  the  appropriate  triggering  event  is 
separation,  the  parties  will  have  a  strong  incentive  to  contest  the 
determination  of  that  date,  which  may  be  open  to  interpretation.  To  resolve 
this  question,  courts  must  hear  extensive  evidence  concerning  intimate  details 
of  the  relationship  which  may  necessitate  considerable  court  time.^ 

Problems  have  also  arisen  in  the  application  of  the  statutory  valuation  date 
when  a  spouse  has  died.  We  discuss  this  question  separately  in  chapter  5. 


(c)    Legislative  Solutions  in  Other  Jurisdictions 

Alternatives  to  the  imposition  of  an  inflexible  valuation  date  exist  in 
Ontario  and  other  common  law  provinces.  Prior  to  1986,  in  Ontario,  the 
Family  Law  Reform  Act,^  did  not  define  the  valuation  date  explicitly.'  In 
applying  that  Act,  courts  found  the  date  of  trial  to  be  the  appropriate  date 
for  valuation,  where  the  trial  judge's  order  is  final. ^^ 

The  matrimonial  property  legislation  of  other  common  law  provinces 
demonstrates  various  approaches  to  the  timing  of  valuation.  Manitoba  is  the 
only  province  to  adopt  an  approach  as  inflexible  as  that  currently  in  force  in 
Ontario.  In  that  province,  property  is  valued  as  of  the  date  when  the  spouses 
last  cohabited,  or  at  the  time  a  spouse  makes  an  apphcation  for  division  on 


10 


In  Peper  v.  Peper  (1990),  1  O.R.  (3d)  145,  29  RRL.  (3d)  1  (CA)  (subsequent  references 
are  to  1  O.R  3d)).  Finlayson  J.A  criticized  the  statute's  rigid  valuation  date  (at  151):  "It 
is  unfortunate  that  the  lack  of  flexibility  of  the  Family  Law  Act,  1986  as  to  the  valuation 
date  has  driven  the  court  to  resort  to  the  doctrine  of  resulting  trust  in  order  to  prevent  a 
gross  inequity  to  Mrs.  Peper". 

See  Torosantucci  v.  Torosantucci  (1991),  32  RF.L  (3d)  202  (Ont.  U.F.C);  Czepa  v.  Czepa 
(1990),  26  RF.L.  (3d)  118  (Ont  CA);  and  Oswellv.  OsweU  (1992),  12  O.R  (3d)  95  (CA). 
In  the  latter,  Finlayson  J.A,  in  affirming  the  finding  of  the  trial  judge  on  the  question  of 
when  the  parties  had  separated  without  prospect  of  resuming  cohabitation,  commented  (at 
96)  that:  "Her  choice  was  somewhat  arbitrary,  but  the  Act  contemplates  arbitrary 
decisions". 

RS.O.  1980,  c.  152,  enacted  as  The  Family  Law  Reform  Act,  1978,  S.O.  1978,  c  2 

The  Ontario  Law  Reform  Commission  did  not  consider  the  implications  of  the  choice  of 
valuation  date  in  its  Report  on  Family  Law[:]  Part  IV:  Family  Property  Law  (1974) 
(hereinafter  referred  to  as  "Report  on  Family  Law,  Part  IV").  The  Commission  proposed 
that  both  spouses  should  disclose  the  value  of  their  respective  assets  at  the  time  of  the 
application  for  division  (at  78-79). 

Re  Young  and  Young  (1981),  32  O.R  (2d)  19,  21  RF.L.  (2d)  388  (CA). 
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the  grounds  of  dissipation,  while  cohabiting.^^  As  with  the  Ontario  statute, 
Manitoba*s  legislation  grants  courts  the  power  to  vary  an  equahzation 
payment  if,  in  the  circumstances,  it  would  be  "grossly  unfair  or 
unconscionable^.^^The  Manitoba  Court  of  Queen*s  Bench  has  held  that  the 
decline  in  the  value  of  assets  after  separation  does  not  indicate 
unconscionabiUty.^^ 

In  Saskatchewan,  The  Matrimonial  Property  Act^^  provides  that  property 
should  be  valued  at  either  the  time  of  apphcation  or  the  time  of  adjudication, 
as  the  court  sees  fit.  If  an  asset  decreases  in  value  between  the  time  of 
apphcation  and  trial,  Saskatchewan  courts  will  assess  the  value  at  the  time 
of  adjudication.^^  If  an  increase  or  decrease  in  the  value  of  an  asset  before 
adjudication  is  due  to  the  actions  of  the  spouse  who  holds  title  to  it,  the 
courts  will  value  the  property  at  the  time  of  the  apphcation. ^^ 

In  Alberta,  assets  are  generally  valued  at  the  time  of  trial. ^"^  Alberta's 
Matrimonial  Property  Act^^  provides  that  the  court  shall  distribute  property 
acquired  during  the  marriage  equally  between  the  spouses  unless  it  appears 
that  it  would  not  be  "just  and  equitable"  to  do  so.  If  a  property  has  changed 
significantly  in  value  between  the  time  of  separation  and  trial,  the  court  will 
consider  that  circumstance  when  deciding  whether  an  equal  distribution  is 
just  and  equitable. ^^ 

In  the  Atlantic  provinces,  the  appUcable  legislation  does  not  provide 
guidance  on  appropriate  valuation  dates.  In  New  Brunswick  and 
Newfoundland,  property  is  valued  at  the  time  of  trial.^^  In  Prince  Edward, 


11  The  Marital  Property  Act,  RS.M.  1987,  c.  M45,  s.  16. 

12  Ibid.,  s.  14(1). 

1^  Burke  v.  Burke  (1987),  47  Man.  R  (2d)  216,  8  RF.L  (3d)  393  (Q.B.)  (subsequent 
references  are  to  8  RF.L.  (3d)).  The  Court  noted  (at  402):  "The  Act  gives  certainty  to  the 
rights  of  the  parties,  although  in  some  cases,  the  fluidity  of  the  business  world  or  changes 
in  circumstances  could  result  in  an  element  of  'unfairness'". 

1^  S.S.  1979,  c.  M-6.1,  s.  2(/). 

1^  Mehling  v.  Mehling  (1989),  75  SasL  R  195,  20  RF.L.  (3d)  42  (CA). 

1^  Gresham  v.  Gresham  (1988),  72,  Sask.  R  9,  17  RF.L.  (3d)  209  (CA). 

1^  Mazurenko  v.  Mazurenko  (1981),  15  Alta.  L.R  (2d)  357,  23  RF.L  (2d)  113  (CA),  leave 
to  appeal  to  S.CC  refused  (1981),  39  N.R  539,  32  AR  612  (S.CC). 

1^  RS.A  1980,  c  M-9,  s.  7(4). 

1'  Hopwood  V.  Hopwood  (1983),  37  RF.L.  (2d)  81  (Alta.  Q.B.). 

^■^  Fraser  v.  Eraser  (1983),  47  N.B.R  (2d)  364,  35  RF.L.  (2d)  45  (CA),  and  Fahey  v.  Fahey 
(1980),  40  Nfld.  &  P.E.I.R  287,  115  AP.R  287  (Nfld.  U.F.C). 
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Island  the  courts  value  assets  at  the  time  of  separation.^^  In  Nova  Scotia, 
property  is  valued  at  the  date  proceedings  are  commenced,  although  the  trial 
judge  may  alter  that  date  to  reflect  any  increase  or  decrease  in  value  at  the 
time  of  trial.^  In  each  of  these  provinces,  the  courts  exercise  some 
discretion  in  the  choice  of  valuation  date  to  prevent  unfairness.^ 

British  Columbia's  Family  Relations  Act^^  does  not  identify  a  valuation 
date.  In  applying  the  Act,  courts  have  adopted  a  flexible  approach  to 
choosing  a  valuation  date.  In  general,  assets  are  valued  at  the  time  of  the 
event  triggering  the  appUcation."  Courts  will  take  into  account  the 
circumstances  of  a  decline  or  increase  in  value  of  an  asset  between  the 
triggering  event  and  trial  when  choosing  a  valuation  date.^^ 

The  Law  Reform  Commission  of  British  Columbia  criticized  the  approach 
taken  by  courts  in  choosing  a  valuation  date.  In  its  working  paper,^^  that 
Commission  observed  that  although  courts  have  attempted  to  ensure  that  the 
method  of  division  of  assets  takes  into  account  the  benefits  of  use  of  an  asset 
between  separation  and  trial,  and  that  increases  in  value  due  to  market 
factors  are  shared,  while  those  due  to  the  efforts  of  the  owning  spouse  are 
not,  they  have  had  difficulty  in  determining  the  responsibiUty  for  the  altered 
value  of  assets.  The  Commission  argued  that  the  courts  have  failed  to 
implement  a  consistent  approach  to  this  issue.^^  In  its  final  report,^^  the 
Law  Reform  Commission  of  British  Columbia  recommended  the  adoption 
of  a  definition  similar  to  that  found  in  Ontario's  Family  Law  Act.  The 
Commission's  proposed  legislation  provides  that  a  court  may  vary  an 
equalization  payment  if  it  is  found  to  be  unconscionable.  The  legislation 


21  Rodd  V.  Rodd  (1985),  47  R.F.L.  (2d)  226  (P.E.I.S.C),  additional  reasons  at  (1985), 
47  RF.L.  (2d)  226  (P.E.I.S.C). 

^  Clarke  v.  Clarke  (1986),  72  N.S.R  (3d)  29,  1  RF.L  (3d)  29  (App.  Div.),  rev'd  on  another 
point  [1990]  2  S.CR  795,  28  RF.L.  (3d)  113. 

^  Although  in  Prince  Edward  Island  this  discretion  is  more  limited  with  respect  to  family 
assets  than  non-family  assets:  see  Rodd  v.  Rodd,  supra,  note  21. 

2^  RS.B.C  1979,  c  121. 

^  Mallen  v.  Malkn  (1988),  13  RF.L  (3d)  54  (B.CCA). 

2^  See  discussion  in  V.Jennifer  MacKinnon,  "Property  Valuation  Issues  in  the  Common  Law 
Provinces:  Common  Law?"  (1989),  17  RF.L.  (3d)  255,  at  256-57. 

2^  Law  Reform  Commission  of  British  Columbia,  Working  Paper  on  Property  Rights  on 
Marriage  Breakdown  (1989),  at  39  (hereinafter  referred  to  as  "Law  Reform  Commission  of 
British  Columbia,  Working  Paper").  See,  also.  Law  Reform  Commission  of  British 
Columbia,  Report  on  the  Property  Rights  on  Marriage  Breakdown  (1990)  (hereinafter  referred 
to  as  "Law  Reform  Commission  of  British  Columbia,  Report"). 

^  Law  Reform  Commission  of  British  Columbia"  Working  Paper",  supra,  note  27,  at  39. 
2'  l^w  Reform  Commission  of  British  Columbia,  Report,  supra,  note  27. 
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differs  from  the  Ontario  model,  however,  by  including,  as  a  factor  relevant 
to  unconscionabihty,  any  significant  change  in  value  of  assets  between  the 
valuation  date  and  the  date  of  trial,  other  than  that  caused  by  a  spouse.^^ 
The  Law  Reform  Commission  of  British  Columbia  recognized  that  using  the 
date  at  which  the  parties  have  separated  without  a  reasonable  prospect  of 
resuming  cohabitation  as  the  valuation  date  introduces  a  subjective  element 
into  fact  determination  by  the  trial  court  The  Commission  concluded, 
however,  that  Ontario  courts  had  not  experienced  difficulties  in  determining 
this  date.^^ 

The  different  models  for  determining  a  valuation  date  adopted  in  common 
law  provinces  represent  varied  attempts  to  resolve  the  tension  between  the 
need  to  achieve  consistency  and  predictabihty,  and  the  desire  to  ensure  that 
individuals  receive  fair  treatment  In  British  Columbia,  the  great  flexibihty 
adopted  by  the  courts  has  generated  criticism  of  the  inconsistencies  that  have 
resulted.  In  Ontario  the  rigidity  of  the  valuation  date  appears  to  have 
redirected  Utigation  into  the  factual  question  of  when  separation  occurs,  or 
into  trust  claims.  This  has  the  disadvantage  of  embroiling  the  courts  in 
compUcated  factual  and  legal  issues  which  may  bear  Uttle  relation  to  the  real 


^^  Law  Reform  Commission  of  British  Columbia,  V/orking  Paper,  supra,  note  27,  at  118, 
124,  126.  The  draft  provisions  read: 

"valuation  date"means,  subject  to  a  spousal  agreement,  the  earliest  of  the 
following  dates: 

1.  The  date  the  spouses  separate  and  there  is  no  reasonable  prospect 
that  they  will  resume  cohabitation; 

2.  The  date  of  an  order  of  dissolution  of  marriage  or  judicial 
separation  is  made; 

3.  The  date  of  an  order  declaring  the  marriage  null  and  void  is  made; 

4.  The  date  one  of  the  spouses  commences  an  application  based  on 
section  45(3)  (improvident  depletion)  that  is  subsequently 
granted.... 

45. — (5)  The  court  may  award  a  spouse  an  amount  that  is  more  or  less 
than  half  the  difference  between  the  net  family  properties  if  the  court  is  of 
the  opinion  that  equalizing  the  net  family  properties  would  be 
unconscionable,  having  regard  to,... 

(d)  a  significant  change  in  the  value  of  assets  between  the 
valuation  date  and  the  date  of  trial  other  than  change 
caused  by  either  of  the  spouses.... 

^1  Ibid,  at  118  (note). 
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problem  faced  by  the  parties — a  substantial  fluctuation  in  the  value  of  assets 
accumulated  during  the  relationship. 

(d)    Options  for  Reform 

The  inflexibihty  of  the  valuation  date  set  by  the  Family  Law  Act  has 
created  an  impediment  to  the  fair  and  efficient  division  of  property.  As  a 
practical  matter,  the  inabiUty  to  share  in  the  fluctuation  of  value  of  an  asset 
has  encouraged  spouses  to  htigate  other  issues,  such  as  the  date  of  separation 
or  allegations  of  unjust  enrichment  The  statute  would  operate  more 
effectively  if  parties  were  not  diverted  into  litigating  these  issues.  The 
different  approaches  to  valuation  taken  by  other  provinces  suggest  that  viable 
alternatives  exist,  although  criticisms  may  be  made  of  the  various  models 
adopted  elsewhere.  The  choice  of  an  appropriate  alternative  must  depend 
upon  a  pohcy  judgment  in  principle,  should  couples  share  in  post-separation 
changes  in  value?  If  so,  should  spouses  share  in  all  changes  of  value, 
irrespective  of  their  cause? 

The  basic  principle  informing  the  Family  Law  Act  is  that  spouses  should 
share  wealth  accumulated  during  their  marriage.  On  that  basis,  it  might 
appear  fair  to  cut  off  access  to  any  increase  in  value,  and  to  refrain  from 
imposing  a  corresponding  obUgation  to  share  in  any  decrease  in  value,  that 
occurs  after  the  date  of  the  triggering  event  for  property  division.  Some 
judicial  opinion  holds  that  a  spouse  should  not  share  in  any  post-separation 
inflation,  because  such  a  change  does  not  reflect  the  spouse's  contribution  to 
the  asset^2  Yet  the  impact  of  the  contribution  of  a  spouse  to  the  acquisition 
and  enhancement  of  family  property  during  the  relationship  will  continue 
after  the  date  of  separation.  The  statutory  scheme  also  rests  on  the 
assumption  that  the  distribution  of  titie  between  spouses  may  not  reflect  their 
real  contribution  to  the  purchase  and  preservation  of  a  particular  asset  If 
that  is  accepted,  then  it  appears  unfair  to  allocate  any  increase  or  decrease 
in  the  value  of  an  asset  occurring  after  the  valuation  date  solely  to  the 
spouse  who  possesses  legal  titie.  This  conclusion  apphes  only  to  assets  held 
by  one  spouse  at  the  triggering  event  There  appears  to  be  no  principled 
basis  to  include  assets  acquired  after  that  event  in  property  equalization. 

This  analysis  rests  on  the  assumption  that  any  fluctuation  in  value  of  an 
asset  is  the  result  of  market  forces.  The  situation  appears  different  if  the  loss 
or  gain  in  value  is  due  to  the  agency  of  the  spouse  with  legal  titie.  A  pohcy 
argument  could  be  made  to  provide  that  spouses  not  share  in  value  changes 


^^  See  Docherty  v.  Docherty  (1992),  42  R.F.L.  (3d)  87  (Ont.  Gen.  Div.),  and  Rawluk  v.  Rawluk, 
supra,  note  3,  per  McLachlin  J.,  writing  in  dissent. 
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that  are  the  sole  responsibihty  of  the  spouse  who  legally  owns  and  controls 
an  asset. 

There  are  several  options  to  ameliorate  the  policy  and  practical  problems 
created  by  the  current  definition  of  valuation  date.  The  possibihties  include 
the  following: 


(i)   Preserve  the  Current  Provision 

The  Legislature  could  leave  the  statutory  definition  of  valuation  date 
unchanged.  The  current  provision  provides  certainty  in  the  majority  of  cases. 
To  address  the  inequities  that  arise  when  an  asset  fluctuates  significantly  in 
value,  the  Legislature  could  amend  the  variation  provision  to  empower  courts 
to  vary  an  equalization  payment  if  a  fluctuation  of  value  should  create 
unfairness;  this  option  is  considered  below  in  section  2  of  this  chapter. 


(ii)   Delay  the  Date  of  Valuation  to  the  Time  of  Trial 

The  legislation  could  be  amended  to  make  the  time  of  trial  the  valuation 
date.  In  this  model,  spouses  would  share  in  fluctuations  in  value,  irrespective 
of  cause.  This  approach  might  seem  unfair  if  a  change  in  value  is  due  solely 
to  the  actions  of  the  legal  owner.  The  legislation  could  provide  for  an 
unequal  share  of  a  loss  caused  by  the  titieholder,  intentionally  or  recklessly, 
or  of  a  gain  accrued  by  the  agency  of  the  titieholder.  Courts  might,  however, 
have  difficulty  in  determining  the  cause  of  a  change  in  value.  This 
modification  would  also  add  to  the  complexity  of  Utigation  and  settlement 
negotiations,  as  in  any  case  in  which  a  substantial  fluctuation  in  value 
occurred  litigants  would  have  a  strong  incentive  to  dispute  causation.  Also, 
if  the  Legislature  were  to  adopt  the  time  of  trial  as  the  standard  valuation 
date,  it  might  have  an  unwelcome  impact  on  Htigation  tactics.  In  a  rising 
market  the  non-owning  spouse  would  attempt  to  delay  trial.  In  a  falling 
market  the  legal  owner  would  have  an  incentive  to  delay  trial.  This  option 
appears  inadvisable. 


(iii)   Choose  a  Date  of  Valuation  to  Reflect  the  Cause  of  Any  Change 
in  Value 

The  Legislature  could  amend  the  provision  to  grant  the  court  a  discretion 
to  choose  a  valuation  date,  having  regard  to  the  cause  of  any  change  in 
value.  If  a  gain  or  loss  is  the  responsibihty  of  the  legal  owner  alone,  the 
property  should  be  valued  at  the  time  of  the  triggering  event  Otherwise,  the 
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property  would  be  valued  at  the  time  of  trial.  This  approach  has  the 
advantage  of  allowing  a  court  to  recognize  the  agency  of  the  legal  owner.  As 
noted  above,  however,  it  could  embroil  courts  in  a  difficult  factual  inquiry  on 
causation  in  every  case,  adding  to  the  length  and  costs  of  Utigation.  A 
statutory  change  to  this  effect  would  have  to  include  a  standard  for  the 
exercise  of  judicial  discretion.  Rather  than  create  a  specific  discretion 
regarding  the  valuation  date,  it  appears  more  advisable  to  consider  the 
option  of  dealing  with  the  issue  in  the  variation  power  that  aheady  exists, 
section  5(6)  of  the  Family  Law  Act. 

None  of  the  proposed  amendments  to  the  definition  of  valuation  date 
discussed  offer  viable  solutions  to  the  problem  identified.  Accordingly,  it  is 
our  view  that  this  aspect  of  the  valuation  date  provision  should  remain 
unamended  and,  in  addition,  that  the  problems  we  have  identified  with  the 
appUcation  of  this  provision  be  addressed  by  other  means,  further  discussed 
below. 


2.       VARIATION 

(a)  The  Scope  of  Judicial  Discretion 

The  Legislature  devised  the  Family  Law  Act  to  operate  as  a  mechanical 
scheme  with  Uttle  scope  for  judicial  discretion.  This  approach  reflected  the 
recommendations  of  this  Commission  in  Part  IV  of  the  Report  on  Family 
Law.  The  Commission  expressed  in  strong  terms  its  view  that  legislation 
should  restrict  judicial  discretion  to  a  narrow  range,  to  be  apphed  in 
circumstances  identified  in  advance  by  the  Legislature  as  likely  to  prejudice 
some  individuals  unfairly.  In  the  words  of  the  Commission: ^^ 

[T]he  matrimonial  property  regime  is  intended  to  created  in  a  married  person 
the  right  to  share  in  property  values  that  have  accrued  during  marriage,  rather 
than  a  mere  opportunity  to  request  that  those  values  be  shared.  Variations  in 
the  result  of  an  equalizing  claim  should  be  possible,  but  only  where  the  rules 
that  function  well  for  the  great  majority  of  cases  are  inadequate  for  the  special 
circumstances  of  a  few.  The  power  to  vary  should  be  exercised  only  to  avoid 
the  possibility  of  gross  injustice,  and  not  as  a  disciplinary  or  punitive  measure 
with  respect  to  the  fulfilling  of  matrimonial  obligations. 


33 


Report  on  Family  Law,  Part  IV,  supra,  note  9,  at  93. 
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The  Commission  recommended  limiting  judicial  power  to  vary  to  certain 
identified  circumstances  and  similar  situations.  The  recommendation 
stated:^^ 

43.  With  respect  to  the  matter  of  entitlement  to  equal  division  at  termination, 
there  should  be  no  general  judicial  discretion  to  vary  the  results  of  an 
equalizing  claim,  and  only  a  limited  scope  for  the  operation  of  the  following 
specific  principles  upon  which  court-ordered  variations  could  be  based: 

a.  where  a  spouse's  net  estate  consists  in  whole  or  in  part  of  values 
representing  damages  recovered  for  pain  and  suffering  and  the 
circumstances  at  the  time  of  termination  would  make  it  unjust  that 
they  be  regarded  as  shareable  assets,  then  the  court  should  be  able 
to  order  that  all  or  a  portion  of  such  values  should  be  excluded  from 
that  spouse's  residuary  estate  [net  family  property]; P^i 

b.  where  a  spouse's  net  estate  consists  in  whole  or  in  part  of  values 
representing  gifts  from  the  other  spouse  and  the  circumstances  at  the 
time  of  termination  would  make  it  unjust  that  they  be  regarded  as 
deductible  assets,  then  the  court  should  be  able  to  order  that  all  or 
a  portion  of  such  values  should  be  included  in  the  donee's  residuary 
estate;!^*'] 

c.  where  a  spouse's  debts  and  liabilities  exceeded  his  or  her  assets  at  the 
time  of  marriage,  and  this  was  unknown  to  the  other  spouse  resulting 
in  material  prejudice  to  the  other  spouse,  and  the  circumstances  at 
the  time  of  termination  would  make  it  unjust  to  allow  the  debtor- 
spouse  to  establish  his  or  her  position  on  the  basis  of  an  ante-nuptial 
property  value  of  zero,  then  the  court  should  be  able  to  order  that  all 
or  a  portion  of  the  values  of  the  ante-nuptial  debts  be  included  in  the 
debtor-spouse's  residuary  estate; ^^''i 

d.  where  the  spouses  have  been  separated  for  a  prolonged  period  of 
time,  and  the  circumstances  at  the  time  of  termination  enable  the 
court  to  find  that  the  economic  basis  for  equalization  is  not  present. 
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^"^  Ibid.,  at  193. 

^^  Under  the  Family  Law  Act,  supra,  note  1,  damages,  or  a  right  to  damages,  for  personal 
injuries,  nervous  shock,  mental  distress,  or  loss  of  guidance,  care,  and  companionship  is 
excluded  from  the  net  family  property,  as  defined  in  s.  4(1). 

This  was  necessitated  by  the  Commission's  recommendation  that  a  spouse  should  be  able 
to  deduct  gifts  from  her  net  family  property.  This  proposal  was  not  included  in  the  Family 
Law  Act,  ibid. 

This  provision  was  made  necessary  by  the  Commission's  recommendation  that  the 
legislation  should  deem  the  assets  at  marriage  of  a  spouse  who  entered  a  marriage  with 
debts  or  liabilities  to  equal  zero.  As  a  result,  the  calculation  of  the  equalization  payment 
would  not  reflect  the  benefit  of  paying  off  any  such  debts.  Under  the  Family  Law  Act,  ibid., 
negative  assets  at  the  Ume  of  marriage  are  included  in  the  calculation. 


37 


61 


or  only  partially  present,  the  court  should  be  able  to  order  that 
equalization  be  effected  in  accordance  with  the  circumstances  that 
existed  at  the  time  cohabitation  terminated,  or  otherwise  make  an 
order  varying  the  results  of  the  equalizing  claim  in  such  manner  as 
may  appear  just  and  proper; 

e.    where    in    any    other    similar   special    situation    the    unmodified 

application  of  rules  created  to  conduce  to  autonomy  during  the  n 

regime  and  equalization  of  shareable  property  at  its  termination  n 

would  lead  to  grossly  inequitable  results,  the  court,  having  regard  to  " 

the  circumstances  of  the  case,  but  without  regard  to  matrimonial 
fault,  should  be  able  to  make  an  order  varying  the  results  of  the 
equalizing  claim  in  such  manner  as  may  appear  just  and  proper. 

Paragraph  43(e)  of  the  recommendations  creates  a  fairly  general  judicial  [ 

power  to  vary,  with  an  explicit  stricture  against  the  consideration  of  • 

matrimonial  fault. 

The  Legislature  followed  the  Commission's  general  approach  in  drafting 
both  the  Family  Law  Reform  Act^^  and  the  Family  Law  Act,^^  although  the 
specific  considerations  listed  differ  in  each  statute.  The  former  Act  granted 
courts  the  discretion  to  vary  a  division  of  family  assets  if  an  equal  division  i 

would  be  inequitable,  having  regard  to  a  list  of  factors.  The  Act  also  included 
a  declaration  of  the  purpose  of  the  section."*^  The  Family  Law  Act  variation 


^^  Supra,  note  8. 
^^  Supra,  note  1. 
^^  Subsections  4(4)  and  (5)  of  the  Family  Law  Reform  Act,  supra,  note  8,  provides: 

4. — (4)  The  court  may  make  a  division  of  family  assets  resulting  in  shares  that 
are  not  equal  where  the  court  is  of  the  opinion  that  a  division  of  the  family 
assets  in  equal  shares  would  be  inequitable,  having  regard  to, 

(a)      any  agreement  other  than  a  domestic  contract; 

{b)      the  duration  of  the  period  of  cohabitation  under  the  marriage; 

(c)      the  duration  of  the  period  during  which  the  spouses  have  lived 
separate  and  apart; 

{d)      the  date  when  the  property  was  acquired; 

(e)      the  extent  to  which  property  was  acquired  by  one  spouse  by 
inheritance  or  by  gift;  or 

(/)  any  other  circumstance  relating  to  the  acquisition,  disposition, 
preservation,  maintenance,  improvement  or  use  of  property 
rendering  it  inequitable  for  the  division  of  family  assets  to  be  in 
equal  shares. 
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provision  is  similar  in  design  to  that  of  its  predecessor,  but  differs  by  setting 
a  higher  threshold  for  the  exercise  of  judicial  discretion;  a  court  may  now 
only  alter  an  equalization  payment  if  it  would  be  unconscionable,  rather  than 
inequitable.  This  sets  a  threshold  that  appears  even  higher  than  the  term 
"grossly  inequitable"  used  by  the  Commission.  When  the  provincial 
government  introduced  the  Family  Law  Act  as  a  Bill  in  the  Legislature,  the 
Canadian  Bar  Association — Ontario  recommended  that  the  new  Act  should 
retain  the  standard  of  "inequitable"  as  the  threshold  for  variation.  Several 
women's  organizations,  however,  reconmiended  that  judicial  discretion  be 
restricted.  These  groups  submitted  that  any  increase  in  judicial  discretion 
would  be  used  against  the  interests  of  women,  to  minimize  their  share  of 
family  assets."*!  ^yYvq  Legislature  chose  to  enact  the  higher  standard  of 
"unconscionability"  as  the  standard  for  judicial  intervention  in  the 
determination  of  an  award.  The  relevant  subsections  read  as  follows: ''^ 

5. — (1)  When  a  divorce  is  granted  or  a  marriage  is  declared  a  nullity,  or 
when  the  spouses  are  separated  and  there  is  no  reasonable  prospect  that  they 
will  resume  cohabitation,  the  spouse  whose  net  family  property  is  the  lesser  of 
the  two  net  family  properties  is  entitled  to  one-half  the  difference  between 
them. 


(6)  The  court  may  award  a  spouse  an  amount  that  is  more  or  less  than  half 
the  difference  between  the  net  family  properties  if  the  court  is  of  the  opinion 
that  equalizing  the  net  family  properties  would  be  unconscionable,  having 
regard  to, 

(a)    a  spouse's  failure  to  disclose  to  the  other  spouse  debts  or  liabilities 


(5)  The  purpose  of  this  section  is  to  recognize  that  child  care,  household 
management  and  Onancial  provision  are  the  joint  responsibilities  of  the 
spouses  and  that  inherent  in  the  marital  relationship  there  is  joint 
contribution,  whether  Hnancial  or  otherwise,  by  the  spouses  to  the 
assumption  of  these  responsibilities,  entitling  each  spouse  to  an  equal 
division  of  the  family  assets,  subject  to  the  equitable  considerations  set  out 
in  subsections  (4)  and  (6).  [Section  4(6)  codified  the  doctrine  of  unjust 
enrichment  for  non-family  assets.] 


41 


42 


The  Ontario  Standing  Committee  on  the  Administration  of  Justice  heard  representations 
from  Women  Lawyers  for  Family  Law  Reform,  the  National  Action  Committee  on  the 
Status  of  Women,  the  Ontario  Advisory  Committee  on  Women's  Issues,  the  Ontario 
Committee  on  the  Status  of  Women,  the  Business  and  Professional  Women's  Club  of 
Toronto,  and  the  Association  for  Women  and  the  Law,  cited  in  Hovius  and  Youdan,  supra, 
note  5,  at  392. 

Farmfy  Law  Act,  supra,  note  1. 
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existing  at  the  date  of  marriage;i^^l 

(b)  the  fact  that  debts  or  other  liabilities  claimed  in  reduction  of  a  spouse's 
net  family  property  were  incurred  recklessly  or  in  bad  faith; 

(c)  the  part  of  a  spouse's  net  family  property  that  consists  of  gifts  made  by 
the  other  spouse;^'*^^ 

(d)  a  spouse's  intentional  or  reckless  depletion  of  his  or  her  net  family 
property; 

(e)  the  fact  that  the  amount  a  spouse  would  otherwise  receive  under 
subsection  (1),  (2)  or  (3)  is  disproportionately  large  in  relation  to  a 
period  of  cohabitation  that  is  less  than  five  yearsJ^^i 

(f)  the  fact  that  one  spouse  has  incurred  a  disproportionately  larger  amount 
of  debts  or  other  liabilities  than  the  other  spouse  for  the  support  of  the 
family; 

(g)  a  written  agreement  between  the  spouses  that  is  not  a  domestic  contract; 
or 

(h)  any  other  circumstance  relating  to  the  acquisition,  disposition, 
preservation,  maintenance  or  improvement  of  property. 

(7)  The  purpose  of  this  section  is  to  recognize  that  child  care,  household 
management  and  financial  provision  are  the  joint  responsibilities  of  the  spouses 
and  that  inherent  in  the  marital  relationship  there  is  equal  contribution,  whether 
financial  or  otherwise,  by  the  spouses  to  the  assumption  of  these  responsibilities, 
entitling  each  spouse  to  the  equalization  of  the  net  family  properties,  subject  only 
to  the  equitable  considerations  set  out  in  subsection  (6)S^^ 


^^  Hovius  and  Youdan  supra,  note  5,  at  398,  argue  that  this  factor  is  an  unnecessary  holdover 
&*om  the  recommendations  of  the  Commission  that  is  not  relevant  to  the  Family  Law  Act 
which  does  not  deem  premarital  debts  to  equal  zero. 

^^  Hovius  and  Youdan,  ibid,  at  402,  observe  that  this  factor  appears  to  owe  its  presence  to 
a  Commission  recommendation  not  enacted  in  the  Family  Law  Act  (allowing  spouses  to 
deduct  gifts  from  net  family  property). 

^^  This  differs  from  a  similar  factor  in  the  Family  Law  Reform  Act,  supra,  note  8,  because  the 
cohabitation  to  be  considered  may  include  a  period  before  marriage,  and  because  it  sets 
a  fixed  time  (less  than  five  years). 

^^  Section  5(2)  and  (3)  of  the  Family  Law  Act,  supra,  note  1,  provide  that  a  spouse  may  also 
seek  equalization  on  death  or  if  there  is  a  danger  that  the  other  spouse  may  improvidently 
deplete  his  or  her  net  family  property. 
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(b)    Judicial  Consideration  of  Section  5(6) 

The  courts  have  interpreted  section  5(6)  of  the  Family  Law  Act  as  setting 
a  high  threshold  for  judicial  intervention  in  the  determination  of  an 
equalization  payment.  As  explained  by  Mendes  da  Costa  U.F.C.J.  in 
Zabiegalowski  v.  Zabiegalowski,^^  in  order  to  vary,  "[w]hat  is  required  are 
circumstances  such  as  to  shock  the  conscience  of  the  court,  whereby  the 
party  seeking  redress  has  been  placed  in  a  position  so  unfair  as  to  cry  out  for 
relief.  Courts  have  found  that  the  situations  described  in  section  5(6)  (a) 
to  (h)  are  an  exhaustive  list  of  the  circumstances  that  a  court  may  consider 
as  indicators  of  unconscionabiUty."*^  In  interpreting  section  5(6),  courts  have 
accepted  that  the  Legislature  intended  to  remove  judicial  discretion  as  a 
factor  from  most  family  property  disputes  and  have  appUed  the  Act 
accordingly,  allowing  "[t]he  chips  [to]  fall  where  they  may"."*^  Courts  have 
recognized  that  the  Legislature  restricted  the  exercise  of  judicial  discretion 
in  a  conscious  attempt  to  restrain  judges  from  assessing  the  value  of  each 
spouse's  contribution  to  a  relationship.^^ 

In  Berdette  v.  Berdette,^^  the  Court  of  Appeal  considered  the  appHcation 
of  section  5(6).  GaUigan  J. A.,  writing  for  the  Court,  noted  that  in  Rawluk^^ 
the  Supreme  Court  of  Canada  described  the  appUcation  of  the  Family  Law 
Act  as  a  three-step  process.  First,  the  court  must  determine  the  property 
owned  by  each  spouse,  and  its  value,  after  making  all  the  statutory 
deductions  and  exemptions.  Second,  the  court  must  apply  section  5(1)  of  the 
Act  to  equalize  the  value  of  assets,  if  required.  At  the  third  stage,  the  court 
may  consider  the  question  of  unconscionabiUty.^The  Court  of  Appeal  held, 


"•^  (1992),  40  RF.L.  (3d)  321  (OnL  U.F.C),  at  340. 

"^  Ibid,  at  339,  and  Berdette  v.  Berdette  (1991),  3  O.R  (3d)  513,  at  526,  33  R.F.L  (3d)  113, 
at  132,  leave  to  appeal  to  S.CC  denied  (1991),  85  D.LR.  (4th)  viii  (S.CC). 

^^  Skrlj  V.  Skrlj  (1986),  2  R.F.L.  (3d)  305  (Ont.  H.CJ.),  at  309. 

5^  Livermore  v.  Livermore  (1992),  43  RF.L  (3d)  163  (Ont.  Gen.  Div.),  at  176-77,  and  Peake 
V.  Peake  (1989),  21  RFC  (3d)  364  (OnL  H.CJ.),  at  367-68.  In  Peake,  the  Court  rejected 
counsel's  submission  that  "unconscionable"  should  receive  a  generous  interpretation,  as 
proposed  in  Henderson  v.  Henderson  (1987),  10  RF.L.  (3d)  150  (Ont.  Dist.  Ct),  and  Scott 
V.  Scott  (1987),  6  RF.L  (3d)  422  (OnL  DisL  CL).  The  Court  commented  (at  367)  that: 

This  case  highlights  the  difficulties  inhering  any  attempt  such  as  was  made  in 
some  recent  cases,  notably  the  above  ones,  to  redefine  the  meaning  of  the  word 
"unconscionable"  in  s.  5(6)  of  the  AcL...  The  effect,  however,  is  to  substitute  the 
word  "inequitable"  for  "unconscionable",  a  task  that,  in  my  view,  ought  to  be 
left  to  the  legislature. 

^^  Supra,  note  48. 

^^  Supra,  note  3. 

^^  Berdette  v.  Berdette,  supra,  note  48,  at  525-26. 
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as  a  consequence,  that  section  5(6)  does  not  apply  if  the  spouses  possess 
assets  of  equal  value;  the  words  of  the  subsection  imply  that  an  equalization 
payment  must  be  due  to  one  party  before  the  question  of  unconscionabiUty 
arises.^^  The  Court  of  Appeal  declined  to  comment  on  a  further  issue,  as 
to  whether  in  determining  unconscionability  a  court  must  consider  the 
principles  identified  in  section  5(7)."  The  trial  judge  had  concluded  that  in 
applying  section  5(6),  he  must  take  into  account  section  5(7),  following  the 
reasons  of  the  Supreme  Court  of  Canada  in  LeBlanc  v.  LeBlanc}^ 

In  general  outline,  however,  the  judicial  interpretation  of  section  5(6)  is 
clear.  Courts  have  acknowledged  the  pohcy  of  the  Act  to  enforce  an  equal 
sharing  of  the  value  of  assets  at  the  end  of  a  marriage,  unless  that 
equalization  shocks  the  conscience  of  the  court 


(c)    Post-valuation  Fluctuations  in  Value 

An  as  yet  unresolved  issue  is  whether  a  court  may  take  into  account  events 
occurring  after  the  valuation  date  when  considering  section  5(6).  Some  trial 
courts  have  held  that  post-valuation  date  events  are  not  relevant.^^  This 
conclusion  would  prevent  a  court  from  varying  an  equalization  payment  to 
reflect  a  fluctuation  in  the  value  of  an  asset.  In  Heon  v.  Heon,^^  the 
apphcant  alleged  that  her  spouse's  mismanagement  of  his  business  between 
the  date  of  separation  and  the  trial  resulted  in  a  loss  in  value  of  the  equity 
she  held  in  the  company.  Granger  J.  denied  her  claim  for  an  unequal  division 
of  the  value  of  the  family  property  because  of  the  timing  of  the  alleged 
mismanagement  Granger  J.  explained  his  view  as  follows:  ^^ 


54  Ibid.,  at  527. 
"  Ibid,  at  527. 


56 


57 

58 
59 


[1988]  1  S.CR  217,  12  RF.L  (3d)  225.  The  Court  considered  the  Marital  Property  Act, 
S.N.B.  1980,  c  M.-l.l,  which  sets  the  lower  threshold  of  "inequitable".  InReeson  v.  Kowalik 
(1991),  36  RF.L.  (3d)  396  (Ont.  Gen.  Div.),  at  411,  additional  reasons  unreported 
(November  27,  1991,  Ont.  Gen.  Div.),  Feldman  J.  held: 

In  my  view,  the  court  is  entitled  to  take  those  factors  [in  s.  5(7)]  into  consideration  in 
order  to  assist  in  assessing  unconscionability,  particularly  where  subss.  5(6)(e)  and  (ji) 
are  being  considered,  and  where  the  basis  of  the  alleged  unconscionabihty  is  that  one 
spouse  paid  for  the  properties.  This  factor  is  one  which  is  specifically  addressed  by  the 
philosophy  articulated  in  s.  5(7)  that  the  contributions  of  the  spouses  are  inherently 
equal. 

For  example,  see  Kelty  v.  Kelly,  supra,  note  4,  and  Amdt  v.  Amdi  (1991),  6  O.R  (3d)  97, 
37  RF.L  (3d)  423  (Gen.  Div.),  on  appeal  to  Ont.  CA 

Supra,  note  4,  at  781. 

Ibid,  at  781-82. 
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It  is  the  equalization  of  the  net  family  properties  which  must  be 
unconscionable.  The  value  of  the  net  family  properties  is  determined  on  the 
valuation  date  and  accordingly  the  value  of  the  property  after  separation  is  not 
relevant  to  ascertaining  the  equalization  payment. 

A  spouse  must  be  taken  to  be  aware  that  the  value  of  his  or  her  net  family 
property  will  be  determined  as  of  the  date  of  separation  and  if  assets  are 
retained  they  may  decrease  in  value  to  the  detriment  of  the  legal  owner.  In 
some  cases  the  value  of  assets  may  increase  after  separation  to  the  detriment 
of  the  non-titled  spouse  but  in  such  a  case  the  non-titled  spouse  will  be 
compensated  by  prejudgment  interest  if  the  equalization  payment  has  not  been 
paid  by  the  date  of  judgment. 

Yet  if  a  non-titled  spouse  does  receive  prejudgment  interest,  it  will  be  at  the 
prevailing  general  rate.  As  such,  it  may  not  reflect  a  market  gain  peculiar  to 
a  particular  type  of  asset. 

One  commentator  has  questioned  the  basis  on  which  courts  have  exercised 
their  discretion  to  deny  prejudgment  interest  on  an  equalization  payment.^ 
Courts  have  denied  prejudgment  interest  in  cases  in  which  a  debtor  spouse 
has  paid  interim  support,  does  not  have  liquid  assets,  did  not  earn  income  on 
the  equalization  payment  funds,  or  the  creditor  spouse  is  blameworthy  in 
some  way,  or  responsible  for  any  delay  in  the  equalization  payment.*^  The 
rationale  for  offisetting  prejudgment  interest  against  support  payments,  in 
particular  child  support  may  be  questioned.^^  As  well,  it  appears  unfair  to 
deny  prejudgment  interest  because  the  debtor  spouse  has  not  earned  income 
on  the  payment,  for  the  spouse  who  controls  the  property  has  the 
opportunity  to  invest  it  Prejudgment  interest  should  protect  the  interests  of 
the  creditor  spouse  who  does  not  have  this  option.^^  There  may  be 
circumstances  in  which  courts  should  exercise  their  discretion  to  deny  an 
award  of  prejudgment  interest.  Courts  should  recognize,  however,  that 
payment  of  prejudgment  interest  is  the  general  rule.^ 


^  Grant,  supra,  note  5,  at  42-43. 
^1  Ibid.,  at  42 
^^  Ibid. 
63  Ibid. 


^  Ibid.,  at  43.  See,  Courts  of  Justice  Act,  supra,  note  5,  ss.  128,  130.  Note  that  in  commercial 
cases,  the  general  right  to  prejudgment  interest  is  seldom  challenged:  Paul  Bates  and 
Joanne  McPhail,  "Principles  on  Interest:  Judgment  Interest  in  Ontario"  (1993),  15 
Advocates  Quarterly  171. 
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Some  courts  have  varied  equalization  payments  on  the  basis  of 
unconscionable  behaviour  occurring  after  the  valuation  date.^^  Some 
commentators  suggest  that  this  is  the  better  view  on  the  ground  that  courts 
should  be  able  to  consider  any  fact  that  reflects  the  contribution  of  each 
party  to  the  acquisition  of  property  during  the  relationship/^  A  change  in 
value  after  the  valuation  date  may  be  a  consequence  of  the  non-owning 
spouse's  contribution  during  the  marriage.  If  that  is  so,  it  would  seem  that 
the  principles  of  equal  division  should  apply  to  that  gain,  irrespective  of  the 
valuation  date.  Post-separation  conduct  that  has  an  adverse  economic  effect 
may  be  relevant  in  other  circumstances.  In  Merklinger  v,  Merklinger, 
Jennings  J.  varied  the  equalization  payment  because  after  separation  the 
husband  had  failed  to  provide  financially  for  his  wife  and  children  and  had 
undermined  significant  equity  held  by  his  wife  in  a  vacation  home.^^ 
Jennings  J.  justified  taking  this  conduct  into  account  on  the  grounds  that  it 
constituted  a  breach  of  the  "bargain  imphcit  in  section  5(7)"  that  each 
spouse  share  joint  responsibihty  for  child  care,  household  management,  and 
financial  provision.^  A  commentator  observed  that  while  the  result  in  this 
case  accords  with  widely-held  views  of  justice,  only  a  "fine  line"  divides  this 
approach  from  a  reintroduction  of  the  fault  principle  in  family  law.^^ 


(d)    Options  for  Reform 

Debate  about  the  operation  of  section  5(6)  turns  on  the  same  issue  that 
surrounded  its  enactment:  should  courts  have  the  power  to  vary  an 
equalization  payment  on  evidence  that  it  would  be  inequitable,  or  only 
unconscionable?  The  answer  depends  upon  an  assessment  of  the  proper 
balance  between  the  need  to  ensure  justice  in  individual  cases  and  the  need 
to  ensure  predictability  and  to  minimize  htigation.  As  it  stands,  section  5(6) 
may  require  some  amendment,  even  if  the  threshold  of  unconscionabihty  is 
accepted.  First,  the  current  wording  restricts  a  court's  power  to  vary  the 
distribution  of  the  value  of  family  property  under  Part  I  to  situations  in  which 


^5  See  Merklinger  v.  Merklinger  (1992),  11  O.R  (3d)  233  (Gen.  Div.),  at  244;  McCutcheon  v. 
McCutcheon  (1986),  2  R.F.L.  (3d)  327  (Ont.  DisL  CL),  at  331;  and  McDonald  v.  McDonald 
(1988),  11  R.F.L  (3d)  321,  33  E.T.R.  81  (Ont.  H.CJ.)  (subsequent  references  are  to  11 
R.F.L  (3d)).  In  the  last  case,  the  trial  judge  held  (at  333)  that  if  the  imposition  of  a  reverse 
constructive  trust  was  incorrect,  he  would  have  varied  the  equalization  payment  to  reflect 
the  drastic  drop  in  value  of  the  farms  at  issue. 

^  Hovius  and  Youdan,  supra,  note  5,  at  430-31. 

^'^  Supra,  note  65,  at  244. 

68  Ibid. 

6'  James  G.  McLeod,  "Annotation  re:  Merklinger  v.  Merklinger"  (1993),  43  R.F.L  (3d)  110, 
at  IIZ 
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one  spouse  must  make  an  equalization  payment  Second,  there  is  an 
argument  that  the  statutory  hst  to  which  courts  may  have  regard  when 
determining  unconscionabihty  should  include  post-valuation  date 
fluctuations  in  value. 


(i)   Alter  the  Threshold  for  the  Exercise  of  Judicial  Discretion 

As  noted  above,  in  many  other  provinces  the  standard  for  variation  of  a 
family  property  order  is  "inequitable"  rather  than  "unconscionable".  If 
introduced  in  Ontario,  this  lower  standard  would  allow  courts  to  intervene 
more  frequently  to  vary  equahzation  payments.  This  power  could  be  used  to 
address  individual  problems,  includmg  a  substantial  fluctuation  in  the  value 
of  a  major  asset.  To  lower  the  threshold  now  might  send  a  stronger  signal  to 
the  courts  than  is  desirable,  however.  It  could  well  encourage  htigation,  as 
parties  test  out  the  degree  to  which  courts  will  intervene  on  a  lower  standard. 
A  wider  scope  for  judicial  discretion  would  benefit  some  htigants,  but  at  the 
expense  of  increased  inconsistency  and  unpredictabiUty  of  results.  It  appears 
inadvisable  to  recommend  a  change  of  this  standard. 

(ii)   Allow  Courts  to  Make  an  Order  Where  Spouses  Have  Equal  Net 
Family  Properties 

If  spouses  possess  net  family  property  of  identical  value,  neither  may  apply 
for  a  variation.  Such  a  situation  may  be  rare,  but  there  is  no  apparent 
rationale  for  precludmg  all  judicial  discretion  in  this  circumstance,  while 
allowing  the  court  to  order  an  unequal  division  of  the  value  of  net  family 
property  in  situations  m  which  the  net  family  properties  differ  by  as  Utfle  as 
one  dollar. 

The  Commission  recommends  that  section  5(6)  of  the  Family  Law  Act 
should  be  amended  to  empower  courts  to  order  an  equalization  payment, 
calculated  on  the  basis  of  each  spouse's  net  family  property,  where  the 
spouses  have  equal  net  family  properties,  if  the  result  would  otherwise  be 
unconscionable,  havmg  regard  to  the  factors  listed  in  section  5(6). 


(iii)   Add  Fluctuation  in  Value  as   a   Factor  to   be   Considered  in 
Section  5(6) 

A  modest  reform  would  be  the  addition  of  fluctuation  in  value  as  a 
relevant  indicator  of  unconscionabihty.  This  would  alleviate  the  current 
situation  in  which  a  non-owning  spouse  loses  the  benefit  of  post-valuation 
date  increases  in  value  which  reflect  her  contribution  during  the  relationship. 
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It  would  also  alleviate  the  problem  of  extracting  an  equalization  payment 
from  a  title-holding  spouse  regarding  an  asset  that  has  collapsed  in  value 
between  the  valuation  date  and  trial7^  Including  fluctuation  in  value  as  a 
factor  to  which  courts  may  have  regard  when  determining  unconscionability 
will  have  the  advantage  of  removing  the  incentive  for  spouses  to  seek  a 
remedial  constructive  trust  in  such  circumstances.  Rather,  courts  will  consider 
the  merits  of  sharing  the  benefit  or  burden  of  a  fluctuation  in  value  of  an 
asset  directly,  without  demanding  that  the  appUcant  make  out  the 
requirements  of  unjust  enrichment  and  establish  the  suitability  of  a 
proprietary  remedy. 

Including  fluctuation  in  value  as  a  consideration  under  section  5(6)  is  a 
more  flexible  method  of  recognizing  the  issue  than  providing  for  the 
alteration  of  the  valuation  date.  The  subsection  should  provide  expressly  for 
courts  to  consider  responsibiUty  for  the  cause  of  a  change  in  value.  Allowing 
courts  to  consider  these  factors  may  increase  the  length  and  complexity  of 
Utigation.  This  would  be  restricted,  however,  by  the  requirement  of  meeting 
the  threshold  of  unconscionabihty.  The  statute  could  structure  judicial 
discretion  by  restricting  variation  to  cases  in  which  an  equalization  payment 
would  be  unconscionable,  having  regard  to  a  substantial  post-valuation  date 
fluctuation  in  value  for  which  the  apphcant  under  section  5(6)  did  not  have 
responsibiUty. 

In  some  respects,  however,  section  5(6)  is  an  inappropriate  vehicle  for  the 
judicial  consideration  of  fluctuation  in  value.  Section  5(6)  grants  courts  the 
power  to  vary  equalization  because  of  the  conduct  of  one  spouse.  The 
subsection  allows  courts  to  take  into  account  individual  responsibihty  for 
economic  gains  or  losses  during  the  relationship  in  extraordinary  cases.  The 
problem  of  a  substantial  fluctuation  in  value,  however,  calls  for  redress  in 
situations  in  which  an  extraordinary  change  occurs  that  cannot  be  attributed 
to  the  responsibihty  of  one  spouse.  To  let  all  financial  gains  or  losses  that 
occur  after  valuation  date  fall  to  the  titleholder  of  an  asset  appears  unfair, 
but  will  not  necessarily  be  found  unconscionable  by  a  court.  Moreover,  this 
factor  is  different  in  character  from  those  listed  in  section  5  (6)  (a)  to  (h).  An 
amendment  to  authorize  courts  to  consider  fluctuations  in  value  under  the 
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The  Family  Law  Section  Committee  of  the  Canadian  Bar  Association — Ontario,  without 
proffering  an  explanation,  recommended  against  amending  the  statute  to  authorize  courts 
to  consider  material  changes  in  circumstances,  such  as  a  post-valuation  date  change  in 
value  of  an  asset  under  s.  5(6).  The  Committee  recommended  that  litigants  continue  to 
have  access  to  common  law  remedies,  which  may  be  used  to  obtain  reUef  from  a 
substantial  fluctuation  in  value.  The  Committee  would  resolve  the  problem  as  regards  the 
matrimonial  home  by  the  imposition  of  automatic  tenancy  in  common  for  spouses: 
Canadian  Bar  Association — Ontario,  submission  to  the  Honourable  Howard  Hampton, 
Attorney  General  of  Ontario,  on  The  Family  Law  Act,  1986  (December  12,  1991),  at  16, 
60,  (hereinafter  referred  to  as  "CBAO  Submission"). 
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statute  is  advisable,  but  it  is  not  compatible  with  the  intent  expressed  in 
section  5(6). 


(iv)   Add  Fluctuation  in  Value  as  an  Independent  Ground  for  Variation 

A  more  effective  reform  would  be  the  addition  of  a  new  provision 
empowering  a  court  to  vary  an  equalization  order  to  reflect  a  post-valuation 
date  fluctuation  in  value,  where  appropriate.  This  provision  should  ensure 
that  a  spouse  with  title  does  not  bear  the  advantage,  or  the  burden,  of  a 
change  in  value  that  is  the  result  of  market  forces,  rather  than  attributable 
to  individual  responsibiUty.  That  result  presumptively  creates  financial 
inequity  between  the  spouses. 

Judicial  consideration  of  causation  will  increase  the  costs  and  complexity 
of  Utigation.  However,  a  variation  provision  designed  specifically  to  address 
this  problem  could  contain  restrictions  on  the  exercise  of  discretion  that  will 
minimize,  although  not  eradicate,  a  negative  impact  on  Utigation.  The 
provision  should  direct  courts  to  consider  both  the  cause  of  a  change  in  value 
and  the  amount  of  that  change.  Such  a  provision  will  not  end  Utigation  on 
this  point  but  wiU  redirect  it  to  the  real  issue,  rather  than  to  the  requirements 
for  a  common  law  remedy,  which  may  not  be  relevant  to  the  cause  of  a 
fluctuation  in  value  or  to  the  determination  of  who  should  bear  it. 

An  effective  provision  would  authorize  a  court  to  vary  an  equalization 
payment  if  an  asset  included  in  the  net  family  property  of  one  spouse  has 
fluctuated  in  value  between  the  valuation  date  and  trial,  if  a  variation  is 
necessary  to  prevent  an  inequitable  result.  In  determining  whether  to  exercise 
its  discretion  to  vary  an  equalization  payment,  the  court  should  have  regard 
to  the  cause  of  the  change  in  value.  In  order  to  minimize  Utigation  over  this 
issue,  the  provision  should  authorize  variation  only  in  circumstances  in  which 
there  is  a  substantial  change  in  value.  A  fluctuation  in  value  that  reflects 
general  inflationary  pressures  wiU  be  roughly  compensated  for  by  an  award 
of  prejudgment  interest  which  should  be  awarded  as  the  general  rule.  An 
increase  or  decrease  in  the  value  of  an  asset  that  differs  sUghtiy  from  the  rate 
of  inflation  wiU  not  merit  discretionary  intervention.  Courts  should  exercise 
their  discretion  to  vary  equalization  payments  only  in  those  circumstances  in 
which  an  asset  has  suffered  a  substantial  fluctuation  in  value.  In  order  to 
ensure  that  courts  exercise  this  discretionary  power  only  in  cases  in  which  the 
value  of  an  asset  has  fluctuated  significantiy,  it  may  be  appropriate  to 
structure  this  discretion  by  reference  to  an  inflation  index,  such  as  the 
relevant  consumer  price  index. 
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The  Commission  recommends  that  Part  I  of  the  Family  Law  Act  should  be 
amended  to  grant  courts  the  discretion  to  vary  an  equalization  payment  to 
recognize  a  substantial  post-valuation  date  change  in  value  of  an  asset  if 
necessary  to  ensure  an  equitable  result,  having  regard  to  the  cause  of  the 
fluctuation. 


(v)   Amend  Section  5(6)  to  Direct  Courts  to  Consider  Post-Separation 
Events 

Courts  have  differed  on  whether  post-separation  conduct  is  relevant  under 
section  5(6).  To  the  extent  that  such  conduct  affects  the  economic  interests 
of  the  other  spouse,  we  beUeve  it  is  appropriate  to  permit  courts  to  take  such 
behaviour  into  account.  In  our  view,  this  does  not  constitute  a  reintroduction 
of  the  fault  standard  to  family  law.  Post-separation  conduct  can  be 
considered  only  to  the  extent  that  it  is  relevant  to  one  of  the  factors  listed  in 
section  5(6).  These  factors  should  provide  effective  limits  to  judicial 
consideration  of  conduct.  The  only  factors  to  which  post-separation  conduct 
may  be  relevant  are:  the  fact  that  one  spouse  has  incurred  a 
disproportionately  larger  amount  of  debts  or  other  Uabilities  than  the  other 
spouse  for  the  support  of  the  family;  the  existence  of  a  written  agreement 
between  the  spouses  that  is  not  a  domestic  contract;  and  any  other 
circumstance  relating  to  the  acquisition,  disposition,  preservation, 
maintenance,  or  improvement  of  property.'^  It  would  be  artificial  to 
consider  only  conduct  occurring  prior  to  separation  when  examining  an 
apphcation  for  variation  on  one  of  these  grounds. 

The  Conmiission  recommends,  therefore,  that  section  5(6)  of  the  Family 
Law  Act  should  be  amended  to  state  expressly  that  courts  may  consider  post- 
separation  conduct  to  the  extent  that  it  is  relevant  to  the  factors  listed  in  that 
section. 


(vi)   Amend  the  Act  to  Reaffirm  the  General  Right  to  Prejudgment 
Interest 

An  equalization  payment  under  the  Family  Law  Act  is  a  debt  that 
crystallizes  at  the  valuation  date.  Prejudgment  interest  should  be  awarded  as 
the  general  rule  pursuant  to  sections  128  and  130  of  the  Courts  of  Justice  Act. 
In  this  instance,  it  may  be  appropriate  to  amend  Part  I  to  include  a  specific 
reference  to  this  provision. 
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Family  Law  Act,  supra,  note  1,  s.  5(6)(f)-(h). 
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The  Commission  recommends  that  Part  I  of  the  Family  Law  Act  should  be 
amended  to  make  it  clear  that  prejudgment  interest  is  available  under  the 
provisions  of  the  Courts  of  Justice  Act. 


3.     EXCLUSIONS,  DEDUCTIONS,  AND  SPECIAL  TREATMENT  OF  THE 
MATRIMONIAL  HOME 

(a)   Exclusion  and  Deduction  Provisions 

(i)    The  Existing  Law 

The  overriding  principle  of  Part  I  of  the  Family  Law  Acf^  is  that  spouses 
should  share  the  value  of  property  accumulated  during  their  marriage.  In  the 
terminology  of  the  statute,  this  is  their  net  family  property.  The  statute 
expressly  excludes  from  net  family  property  assets  that  are  not  the  product 
of  the  marriage  partnership: 

4. — (2)  The  value  of  the  following  property  that  a  spouse  owns  on  the 
valuation  date  does  not  form  part  of  the  spouse's  net  family  property: 

1.  Property,  other  than  a  matrimonial  home,  that  was  acquired  by  gift 
or  inheritance  from  a  third  person  after  the  date  of  the  marriage. 

2.  Income  from  property  referred  to  in  paragraph  1 ,  if  the  donor  or 
testator  has  expressly  stated  that  it  is  to  be  excluded  from  the 
spouse's  net  family  property. 

3.  Damages  or  a  right  to  damages  for  personal  injuries,  nervous  shock, 
mental  distress  or  loss  of  guidance,  care  and  companionship,  or  the 
part  of  a  settlement  that  represents  those  damages. 

4.  Proceeds  or  a  right  to  proceeds  of  a  policy  of  life  insurance,  as 
defined  in  the  Insurance  Act,  that  are  payable  on  the  death  of  the  life 
insured. 

5.  Property,  other  than  a  matrimonial  home,  into  which  property 
referred  to  in  paragraphs  1  to  4  can  be  traced. 

6.  Property  that  the  spouses  have  agreed  by  a  domestic  contract  is  not 
to  be  included  in  the  spouse's  net  family  property. 

The  statute  defines  "net  family  property"  in  the  same  section: 
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Supra,  note  1. 
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4.— (1)  In  this  Part, 


"net  family  property"  means  the  value  of  all  the  property,  except  property 
described  in  subsection  (2),  that  a  spouse  owns  on  the  valuation  date,  after 
deducting, 

(a)  the  spouse's  debts  and  other  liabilities,  and 

(b)  the  value  of  property,  other  than  a  matrimonial  home,  that  the  spouse 
owned  on  the  date  of  the  marriage,  after  deducting  the  spouse's  debts  and 
other  liabilities,  calculated  as  of  the  date  of  the  marriage; 

The  value  of  an  asset  acquired  before  the  date  of  marriage  may  be  deducted 
from  net  family  property  under  paragraph  (b)  of  the  definition.  Any  increase 
in  its  capital  value  after  the  date  of  marriage,  or  income  earned  on  the  asset, 
becomes  part  of  the  net  family  property  of  the  spouse  with  title.  The  value 
of  an  excluded  asset,  as  identified  in  section  4(2)  of  the  Act,  is  not  included 
in  the  net  family  property  of  the  owner  spouse.  Any  capital  gain  on  the  asset 
is  also  excluded  from  the  net  family  property.  Any  income  earned  on  an 
excluded  asset,  however,  is  included  in  net  family  property.  Section  4(2)2 
provides  an  exception  to  this  last  rule  for  income  earned  on  an  asset  received 
by  gift  or  inheritance,  where  the  donor  or  testator  expressly  stated  that  it 
should  be  excluded  from  the  net  family  property  of  the  recipient  Even  in 
this  special  case,  however,  income  earned  on  excluded  income  is  included  in 
the  net  family  property  of  the  recipient. 

It  should  be  noted  that  these  provisions  differ  slightly  from  the  proposals 
of  this  Commission  in  1974.  The  Conmiission  recommended  that  both  the 
income  and  the  capital  growth  from  excluded  assets  should  be  shared 
between  the  spouses,  although  income  earned  on  a  gift  or  inheritance  should 
be  excluded  if  the  donor  or  testator  expressed  that  intent ^^  The 
Commission  proposal — that  spouses  should  share  any  capital  growth  or 
income  earned  on  an  asset  during  the  course  of  their  relationship — accords 
with  the  underlying  principle  of  the  equalization  scheme — that  spouses 
should  share  the  economic  wealth  accumulated  during  their  relationship. 
Certain  assets  are  excluded  from  the  net  family  property  of  their  owner 
because  in  origin  they  are  extraneous  to  the  relationship.  Any  subsequent 
growth  or  income  derived  from  these  assets,  however,  is  related  to  the 
relationship  as,  presumably,  the  preservation  and  maintenance  of  family 
assets  are  the  result  of  the  joint  endeavour  of  the  spouses.  The  Conmiission 
recommended  an  exception  to  the  general  rule  for  income  earned  on  a  gift 
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Report  on  Family  Law,  Part  IV,  supra,  note  9,  at  74-77. 
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or  inheritance  if  the  donor  or  testator  had  expressly  stated  a  desire  that  the 
income  be  excluded  from  the  net  family  property  of  the  recipient.  This 
exception  respects,  to  a  limited  extent,  the  donor  or  testator's  freedom  to 
dispose  of  her  property.  In  general,  however,  the  Commission  wished  to 
ensure  that  no  disparity  should  exist  between  a  couple  whose  lifestyle 
depends  on  capital  assets  and  a  couple  whose  lifestyle  depends  on  wage 
income.  The  wholesale  exclusion  of  capital  growth  and  income  earned  on 
excluded  assets  would  seriously  limit  the  sharing  of  economic  assets  between 
spouses  who  subsist  on  capital  assets  that  fall  into  the  categories  listed  in 
section  4(2). 


(ii)    Problems  with  the  Application  of  the  Deduction  and  Exclusion 
Provisions 

The  Family  Law  Act  provisions  regarding  exclusions  and  deductions  lead 
to  inconsistent  results.  As  well,  the  exclusion  of  the  capital  growth  and 
income  earned  on  excluded  assets  effectively  ignores  any  contribution  by  the 
non-owning  spouse  to  the  preservation  or  maintenance  of  these  assets  or 
substituted  property. 

Another  consequence  of  these  provisions  is  a  disparity  in  the  treatment  of 
gifts  and  inheritances  depending  on  their  date  of  receipt  The  capital  growth 
in  the  value  of  a  gift  or  inheritance  received  before  marriage  must  be 
included  in  a  spouse's  net  family  property,  while  the  capital  growth  in  the 
value  of  such  an  asset  received  after  marriage  is  excluded.  The  current 
provisions  are  the  result  of  last-minute  amendments  to  the  original  bill. 
These  amendments  reflect  the  Legislature's  concern  that  if  the  statute  should 
provide  that  a  spouse  must  share  any  capital  gain  of  an  inherited  or  gifted 
asset,  it  might  force  the  sale  of  the  asset  in  order  to  satisfy  the  equalization 
payment.  This  would  defeat  the  intention  of  the  testator  or  donor. ^"^  The 
amendments  avoid  this  problem,  but  have  created  a  disparity  between  the 
treatment  of  gifts  and  inheritances  depending  upon  the  date  of  their  receipt 
that  is  difficult  to  rationalize. 

A  further  peculiarity  in  the  current  statute  is  the  provision  that  income 
earned  on  excluded  property  is  included  in  a  spouse's  net  family  property. 
An  exception  is  provided  for  inheritances  or  gifts  if  the  donor  or  testator 
expressly  declared  an  intention  that  it  should  not  be  shared.  Even  if  the 
donor  declares  such  intent,  income  earned  on  excluded  income  is  included 
in  net  family  property.  The  decision  to  treat  income  earned  on  the  original 


^^  Hovius  and  Youdan,  supra,  note  5,  at  346. 
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asset  differently  from  income  earned  on  that  income,  is  difficult  to  justify. 
Further,  this  provision  only  benefits  the  wary.  Today,  a  professionally  drafted 
will  in  this  province  should  include  such  a  provision.  A  holograph  will  is 
unlikely  to  do  so,  and  any  bequest  made  prior  to  the  1986  legislation  almost 
certainly  will  not  include  such  a  provision.  As  well,  gifts  of  personal  property 
may  be  made  informally  without  the  inclusion  of  an  express  statement 
regarding  income  derived  from  the  asset  or  without  any  consideration  of  the 
Family  Law  Act. 

The  statute  fails  to  give  clear  direction  on  the  appropriate  treatment  of 
an  excluded  asset,  other  than  a  gift  or  inheritance,  that  is  owned  at  the  date 
of  marriage.  The  wording  of  the  statute  might  imply  that  the  owner  of  such 
an  asset  should  receive  both  a  deduction  and  an  exclusion  for  an  asset  owned 
at  the  date  of  marriage  and  at  the  valuation  date.  In  Mittler  v.  Mittler,''^  the 
Court  interpreted  these  provisions  to  prevent  a  spouse  from  deducting  the 
value  of  an  excluded  asset  owned  at  the  time  of  marriage.  Property  owned 
at  the  date  of  marriage  that  would  fall  into  the  category  of  an  excluded  asset, 
but  which  was  not  traceable  into  an  asset  owned  at  valuation  date,  could  not 
be  excluded  from  net  family  property.  The  Court  held  that  the  value  of  this 
property  at  the  date  of  marriage  could  be  deducted,  however. 


(iii)  Options  for  Reform 

a.   Exclude  All  Capital  and  Income  Earned  on  Excluded  Assets  from 
Net  Family  Property 

Consistency  of  treatment  could  be  achieved  by  amending  the  statute  to 
provide  that  all  capital  and  income  earned  on  excluded  assets  is  excluded, 
irrespective  of  the  date  of  receipt  of  the  property.  This  amendment  would 
create  uniformity  in  the  apphcation  of  the  Act  It  would  end  the  arbitrary 
distinction  between  gifts  and  inheritances  received  before  and  after  marriage. 
This  approach  would  have  the  disadvantage,  however,  of  preventing  a  spouse 
from  sharing  in  capital  or  income  growth  that  occurs  during  the  economic 
partnership  and  may  be  due  in  part  to  her  contribution  to  the  preservation 
of  an  asset.  A  spouse  would  still  have  the  option  of  seeking  a  variation  of  an 
equalization  payment  on  the  grounds  of  unconscionabihty  and,  under 


^5  (1988),  17  RF.L.  (3d)  113  (OnL  H.CJ.),  additional  reasons  unreported  (December  12, 
1988,  OnL  H.CJ.). 
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existing  law,  might  also  seek  a  remedial  constructive  trust  in  the  asset 
ReUance  on  these  options,  however,  may  increase  Utigation.''^ 


b.  Include  All  Capital  and  Income  Earned  on  Excluded  Assets  in 
Net  Family  Property 

When  enacting  the  current  statute,  the  Legislature  rejected  the 
Commission's  1974  recommendation  that  all  capital  and  income  earned  on 
an  excluded  asset  be  included  in  net  family  property.  In  our  view,  however, 
the  rationale  offered  by  the  Commission  in  1974  remains  valid.  It  accords 
with  the  general  principle  that  spouses  should  share  in  economic  gains  or 
losses  accruing  during  their  relationship.  It  ensures  that  a  non-titled  spouse 
in  a  long-term  relationship  will  receive  a  fair  share  of  the  capital  growth  of 
an  asset,  despite  its  excluded  status.  Using  this  approach,  a  spouse  would 
receive  an  equal  share  in  any  change  in  value  in  an  inherited  asset  without 
resorting  to  an  uncertain  and  expensive  constructive  trust  claim. 

The  disadvantages  of  providing  for  the  inclusion  of  capital  growth  and 
earned  income  in  the  net  family  property  of  the  owner  spouse  are  the  need 
to  value  excluded  assets  to  enable  the  parties  to  calculate  the  capital  growth 
and  the  possible  violation  of  the  intent  of  the  donor  or  testator  in  the  case 
of  gifts  or  inheritances.  The  first  consideration  does  not  present  a  serious 
impediment  to  the  proposed  amendment  Forcing  spouses  to  ascertain  the 
value  of  excluded  assets  at  the  later  of  the  date  of  marriage  or  the  date  of 
receipt  will  not,  in  most  cases,  substantially  increase  the  burden  of  valuation 
already  imposed  by  the  statute.  The  second  consideration  initially  impelled 
this  Commission  to  conclude  that  an  express  statement  by  a  donor  or  testator 
to  exclude  income  earned  directly  on  an  asset  should  be  respected.  The  same 
consideration  persuaded  the  Legislature  to  take  a  further  step  to 
accommodate  the  donor  or  testator's  intent  by  exempting  capital  growth  of 
excluded  assets  from  the  net  family  property  of  the  owner  spouse.  The 
Legislature  heeded  the  concern  that  the  inclusion  of  the  capital  growth  of  an 
excluded  asset  could  force  the  sale  of  the  asset  to  satisfy  an  equalization 
claim.  If  this  eventuaUty  were  to  occur,  it  would,  arguably,  violate  the  intent 
of  the  donor  or  testator.  In  other  circumstances,  however,  the  Legislature  has 
not  hesitated  to  place  restrictions  on  the  freedom  of  a  donor  or  testator  to 
distribute  her  assets  with  absolute  impunity.  For  example.  Part  V  of  the 
Succession  Law  Reform  Acf^  provides  that  the  needs  of  any  dependants  of 
a  testator  take  precedence  over  the  beneficiaries  of  a  will.  As  well,  the  rule 


The  Commission  will  consider  the  advisability  of  continued  access  to  the  remedial 
constructive  trust,  infra,  ch.  6. 

^''  RS.O.  1990,  c  S.26. 
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against  perpetuities  limits  the  timespan  during  which  a  settlor  may  tie  up 
assets  through  a  trust.  These  examples  indicate  that  a  significant  objective 
may  justify  the  overriding  of  the  donor  or  testator's  intent 

In  our  view,  the  goal  of  equitably  sharing  the  proceeds  of  a  relationship  is 
of  sufficient  importance  to  justify  placing  limits  on  the  freedom  of  donors  or 
testators  in  order  to  control  the  distribution  of  capital  gains  and  income 
earned  on  gifted  assets,  subsequent  to  the  transfer  of  ownership.  In  the 
interests  of  ensuring  consistency  in  the  apphcation  of  the  statute,  the  special 
exception  for  cases  in  which  a  donor  or  testator  has  expressly  stated  that 
income  earned  on  an  asset  is  to  be  excluded  from  the  net  family  property  of 
the  donee,  should  be  repealed.  Spouses  who  wish  to  take  advantage  of  such 
a  provision  will  have  the  option  of  entering  a  domestic  contract  A  donor  or 
testator  who  wishes  to  prevent  the  spouse  of  a  donee  or  beneficiary  from 
receiving  any  part  of  the  capital  gains  or  income  earned  on  the  gift  may 
choose  to  channel  the  gift  through  a  discretionary  trust  in  a  form  that  does 
not  fall  within  the  net  family  property  of  the  intended  beneficiary. 

The  Commission  remains  concerned,  however,  that  the  inclusion  of  all 
capital  gains  on  an  excluded  asset  in  the  net  family  property  of  the  owner 
could  force  the  sale  of  gifted  or  inherited  property  to  which  the  owner  has 
an  emotional  attachment  A  forced  sale  in  such  circumstances  is  clearly 
undesirable.  This  eventuaUty  will  be  rare,  however.  Further,  a  spouse  who 
possesses  a  particular  heirloom  for  which  he  has  strong  feelings  has  the 
option  of  negotiating  a  domestic  contract  in  place  of  the  statutory  provisions. 
In  our  view,  however,  the  prospect  of  a  few  forced  sales  does  not  outweigh 
the  imperative  of  implementing  consistentiy  the  statutory  principle  of  equal 
sharing  in  order  to  reflect  the  deemed  equahty  of  contribution  to  spousal 
relationships.  When  faced  with  a  poUcy  choice  between  the  objective 
embodied  in  Part  I  of  sharing  family  wealth  and  the  abihty  of  a  donor  or 
testator  to  dispose  of  her  property  without  restraints,  we  favour  the  former. 

The  Commission  recommends  that  section  4  of  the  Family  Law  Act  should 
be  amended  to  provide  that  all  gains  or  losses  in  the  capital  value  of  an  asset 
hsted  in  section  4(2)  and  income  earned  on  such  an  asset  must  be  included 
in  the  net  family  property  of  its  owner.  The  Commission  further  recoirmiends 
that  gains  or  losses  in  the  capital  value  of  an  excluded  asset  should  be 
defined  as  the  change  in  value  accruing  between  the  later  of  the  date  of 
marriage  and  the  date  of  receipt,  and  the  valuation  date. 

In  effect,  the  above  amendment  will  end  the  "exclusion"  of  assets  from  net 
family  property.  Rather,  all  assets  will  be  included  in  the  calculation,  but  a 
spouse  will  be  able  to  deduct  from  her  net  family  property  the  value  of  an 
asset  of  the  type  hsted  in  section  4(2)  at  the  later  of  the  date  of  marriage  or 
the  date  of  receipt 
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The  Commission  recommends  that  clause  2  of  section  4(2),  which  excludes 
from  net  family  property  income  earned  on  property  acquired  by  gift  or 
inheritance  where  the  donor  or  testator  expressly  stated  that  the  income  is 
to  be  excluded,  should  be  repealed. 

If  implemented,  the  above  amendments  to  section  4  will  remove  the 
interpretive  problem  considered  by  the  court  in  MittlerP^  Property  now 
defined  as  "excluded"  will  receive  consistent  treatment;  a  spouse  may  deduct 
the  value  of  the  property  at  the  later  of  the  date  of  marriage  or  the  date  of 
receipt.  In  no  circumstances,  will  a  spouse  "exclude"  an  asset  from  the  net 
family  properly  calculation. 


(b)    Special   Treatment  of  the    Matrimonial    Home    ["Family 
Home"]  7' 

(i)    Problems  with  the  Existing  Law 

The  matrimonial  home  receives  special  treatment  in  Part  I,  and  elsewhere 
in  the  Family  Law  Act.  In  the  Report  on  Family  Law,  Part  IV,^  the 
Commission  recommended  that  tlie  home  should  receive  special 
consideration  in  the  proposed  family  property  statute.  The  Conmiission 
proposed  to  achieve  this  objective  through  legislating  automatic  spousal  co- 
ownership  of  the  home,  subject  to  certain  exceptions.^^ 

The  Legislature  did  not  implement  the  recommendations  of  the 
Commission  regarding  the  home,  although  the  home  does  receive  special 
treatment  under  the  statute.  The  statute  currently  defines  the  matrimonial 
home  ["family  home"]  as: 
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Supra,  note  75. 

In  the  companion  Report  on  the  Rights  and  Responsibilities  of  Cohabitants  Under  the  Family 
Law  Act  (1993),  the  Ontario  Law  Reform  Commission  has  recommended  that  the  term 
"matrimonial  home"  be  replaced  by  "family  home".  The  definition  of  the  term  remains 
unchanged. 

Report  on  Family  Law,  Part  IV,  supra,  note  9,  at  131. 

Ibid,,  at  199-205.  The  Commission  would  have  made  exceptions  for  cases  where  the  parties 
had  agreed  to  an  unequal  sharing  of  ownership,  subject  to  broad  judicial  powers  to  vary 
such  an  agreement,  in  cases  where  the  wife  held  sole  ownership  at  the  effective  date  of  the 
legislation,  and  in  cases  where  the  secured  interests  of  third  parties  existed  at  the  effective 
date  of  the  legislation. 
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18. — (1)  Every  property  in  which  a  person  has  an  interest  and  that  is  or,  if  the 
spouses  have  separated,  was  at  the  time  of  separation  ordinarily  occupied  by  the 
person  and  his  or  her  spouse  as  their  family  residence  is  their  matrimonial 
home. 

(2)  The  ownership  of  a  share  or  shares,  or  of  an  interest  in  a  share  or  shares, 
of  a  corporation  entitling  the  owner  to  occupy  a  housing  unit  owned  by  the 
corporation  shall  be  deemed  to  be  an  interest  in  the  unit  for  the  purposes  of 
subsection  (1). 

(3)  If  property  that  includes  a  matrimonial  home  is  normally  used  for  a 
purpose  other  than  residential,  the  matrimonial  home  is  only  the  part  of  the 
property  that  may  reasonably  be  regarded  as  necessary  to  the  use  and  enjoyment 
of  the  residence. 

A  couple  may  have  more  than  one  home  at  a  time  that  meets  this 
definition.^^  The  spouses'  matrimonial  home  must  always  be  included  in  the 
net  family  property  of  the  owner,  and  its  value  at  the  time  of  marriage 
cannot  be  deducted.^^  Excluded  property  cannot  be  traced  into  the  home. 
As  a  result  of  these  provisions,  the  spouse  who  owns  this  asset  must  always 
include  the  full  value  of  the  home  in  her  net  family  property;  the  non-owning 
spouse  will  not,  however,  receive  co-ownership.^ 

In  total,  the  special  provisions  regarding  the  home  contained  in  the  Family 
Law  Act  are  half-measures.  They  depart  from  the  overriding  principle  that 
spouses  should  only  share  in  wealth  generated  during  the  marriage,  but  they 
do  not  accord  non-owning  spouses  the  co-ownership  rights  recommended  by 
this  Commission. 

The  statutory  treatment  of  the  matrimonial  home  leads  to  certain 
inconsistencies  of  result  Some  of  the  inconsistencies  are  caused  by  the 
definition  of  "matrimonial  home"  in  the  Act  To  satisfy  the  definition,  a 
property  must  be  occupied  by  the  spouses  at  the  valuation  date.  As  a  result, 
if  spouses  occupy  one  home  for  most  of  the  marriage,  but  have  moved 
before  the  valuation  date  to  another  property — ^whether  rented  or 
owned — the  special  status  of  the  home  appKes  to  the  latter.  This  creates  an 
inconsistency  in  treatment  between  similarly  situated  parties.  If  a  spouse  who, 


^2  Perrierv.  Perrier  (1987),  12  RF.L.  (3d)  266  (OnL  H.CJ.)  ^nAReeson  v.  Kowalik,  supra,  note 
56. 

^^  See  paragraph  (b)  of  the  definition  of  "net  family  property"  in  s.  4(1)  of  the  Family  Law 
Act,  supra,  note  1. 

^  Part  II  of  the  Family  Law  Act,  supra,  note  1,  provides  some  of  the  attributes  of  ownership 
to  the  non-owning  spouse  including  rights  of  possession  and  restrictions  on  the  owners' 
rights  of  alienation  (ss.  19,  21-24). 
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at  the  date  of  marriage,  owns  a  house  in  which  she  lives  with  her  husband 
until  separation,  she  must  include  that  asset  in  her  net  family  property  and 
may  not  claim  a  deduction.  Another  couple  may  hve  in  a  house  owned  by 
one  spouse  at  the  time  of  marriage,  but  move  shortly  before  separation  into 
another  house.  The  owning  spouse  in  the  latter  example  may  claim  a 
deduction  for  the  value  of  the  couple's  first  home,  which  she  brought  into  the 
marriage.  It  has  been  observed  that  these  rules  will  catch  only  the  unwary 
owning  spouse.^^ 

A  second  impUcation  of  the  current  provisions  is  that  the  rules  privilege  a 
spouse  who  possesses  other  forms  of  premarital  property.  For  example,  if, 
at  marriage,  one  spouse  ("A")  owns  a  residence  worth  $100,000,  which  the 
couple  choose  to  live  in,  while  the  other  ("B")  holds  investments  valued  at 
$100,000,  the  statute  allows  only  the  latter  to  make  a  deduction  for  the  value 
of  his  premarital  property.  If  both  assets  double  in  value  during  the  course 
of  the  marriage,  and  for  the  sake  of  simpUcity  it  is  assumed  that  each  spouse 
has  no  other  property  or  liabilities,  spouse  A  will  have  a  net  family  property 
of  $200,000,  and  spouse  B  will  have  a  net  family  property  of  $100,000. 
Spouse  A  will  have  to  make  an  equalization  payment  of  $50,000  to  B.  Yet 
if  spouse  A  had  chosen  to  invest  her  capital  in  any  asset  other  than  the 
home,  the  statute  would  not  impose  an  equalization  obligation. 

A  third  inconsistency  created  by  these  provisions  relates  to  tracing. 
Excluded  property  is  not  traceable  into  a  matrimonial  home.  As  an  example, 
if  a  spouse  chooses  to  pay  off  the  mortgage  on  the  matrimonial  home  using 
an  inheritance,  she  may  not  exclude  that  sum  from  her  net  family  property. 
If  she  invested  her  inheritance  in  a  guaranteed  investment  certificate  or 
another  instrument  held  in  her  own  name,  she  would  be  able  to  exclude  this 
asset  from  her  net  family  property.  Again,  these  rules  will  catch  only  the 
unwary.  Their  impact,  for  those  who  are  aware  of  them,  is  to  discourage  a 
spouse  from  applying  capital  in  what  might  otherwise  be  the  most 
advantageous  manner. 

Courts  have  identified  a  further  problem  with  the  treatment  of  the 
matrimonial  home  in  Part  I.  The  statute  does  not  clearly  indicate  how  debts 
associated  with  a  matrimonial  home  owned  before  the  date  of  marriage 
should  be  treated.  Generally,  a  premarital  debt  is  added  to  the  debtor 
spouse's  net  family  property.  Such  debts  may  be  set  off  against  the  equity  in 
premarital  assets,  but  the  equity  in  a  matrimonial  home  may  not  be  deducted 
from  the  net  family  property  of  the  owner  spouse.  In  applying  these 
provisions,  most  courts  have  held  that  the  value  of  a  charge  registered 
against  a  matrimonial  home  should  not  be  included  in  the  spouse's  net  family 


Hovius  and  Youdan,  supra,  note  5,  at  321. 


81 


property.**^  It  is  unclear,  however,  whether  courts  will  also  ignore  an 
unregistered  premarital  debt  associated  with  the  purchase  of  a  matrimonial 
home.  The  predominant  approach  of  ignoring  charges  registered  against 
homes  owned  at  the  date  of  marriage  appears  sensible.  It  has  the  result, 
however,  of  placing  a  spouse  who  purchased  such  a  home  with  a  mortgage 
in  a  better  position  than  one  who  purchased  a  residence  for  cash,  but 
incurred  an  unrelated  debt  before  marriage.®^ 

Overall,  the  current  treatment  of  homes  in  Part  I  of  the  Act  leads  to 
arbitrary  results.  The  rules  may  be  manipulated  by  a  knowledgeable  spouse 
to  minimize  their  impact.  These  same  rules  may  disadvantage  a  spouse  who 
is  not  aware  of  their  imphcations.  The  current  scheme  is  unsatisfactory 
because  of  the  disparities  it  creates  between  similarly  situated  parties. 


(ii)   Options  for  Reform 

a.   Automatic  Co-Ownership  of  the  Matrimonial  Home  ['Tamily 
Home"] 

In  the  1974  Report  on  Family  Law,  Part  IV,^  this  Commission  proposed 
that  the  statute  should  grant  all  spouses  co-ownership  of  the  home.  This 
approach  reflects  the  assumption  that  spouses  contribute  equally  to  the 
preservation  and  upkeep  of  the  home,  which  provides  shelter  and  is  the 
centre  of  family  life.  If  the  proposal  had  been  implemented,  spouses  would 
have  all  the  rights  of  ownership  and  would  share  in  any  increase  or  decrease 
in  the  value  of  the  asset  after  the  valuation  date.  At  the  time  of  the  1974 
Report  this  Commission  concluded  that  automatic  co-ownership  would  best 
represent  the  expectations  of  married  couples,  thereby  justifying  a  departure 
from  the  overriding  principle  of  the  equaUzation  of  family  property — that 
spouses  should  share  the  wealth  generated  by  the  marital  partnership.  In 
1993,  however,  this  conclusion  no  longer  appears  as  obvious.  Indeed,  it 
appears  difficult  to  justify  singling  out  one  type  of  asset  for  special  treatment. 
It  would  perpetuate  the  disparity  in  treatment  between  a  spouse  who,  at  the 


^  Hulme  V.  Hulme  (1989),  27  RF.L.  (3d)  403  (Ont  H.CJ);  Leeson  v.  Leeson  (1990),  26 
R.F.L.  (3d)  52  (Ont.  Dist.  Ct);  DaCosta  v.  DaCosta  (1990),  74  D.LR  (4th)  491,  29  RF.L. 
(3d)  422  (Ont.  Gen.  Div.),  affd  (1992),  7  O.R  (3d)  321,  89  D.L.R.  (4th)  268  (CA), 
amended  unreported  (June  11,  1992,  Ont.  CA);  ^n^  Reeson  v.  Kowalik,  supra,  note  56. 
Contra,  see  Menage  v.  Hedges  (1987),  8  RF.L.  (3d)  225  (Ont.  U.F.C). 

^^  See  Hovius  and  Youdan,  supra,  note  5,  at  325.  The  spouse  who  purchased  a  home,  prior 
marrying,  with  a  mortgage  will  have  a  larger  premarital  property  deduction — if,  as  is 
suggested,  the  mortgage  debt  is  ignored  for  these  purposes — than  a  spouse  who  purchased 
a  property  for  cash,  but  incurred  other  debts. 

^  Supra,  note  9. 
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time  of  marriage,  owns  a  residence  in  which  the  couple  choose  to  live,  and 
one  who  owns  another  type  of  asset.  Similarly,  this  approach  would  penalize 
a  spouse  who  inherits  a  house  in  which  the  couple  hve,  and  would  discourage 
spouses  from  using  excluded  property,  such  as  a  gift  or  inheritance,  to  pay 
off  a  mortgage  on  the  home.  As  with  the  current  regime,  this  approach 
would  affect  the  economic  conduct  of  spouses  knowledgeable  about  the  law 
and  catch  the  unwary. 

Newfoundland  is  the  only  province  to  impose  co-ownership  of  the  family 
home  as  an  incident  of  marriage.*^  The  statute  creates  an  automatic  joint 
tenancy  in  the  home.  Whatever  its  merits,  the  automatic  co-ownership 
approach  brings  with  it  not  only  the  benefits,  but,  as  well,  the  burdens  of 
ownership.  As  the  Newfoundland  experience  suggests,  this  may  have 
surprising  impUcations.  In  one  case,  the  wife  bought  the  house  before 
marriage.  Her  husband  acquired  an  interest  in  the  property  under  the 
statute.  He  subsequently  set  a  fire  that  destroyed  the  house.  The  insurance 
company  succeeded  in  denying  the  wife's  claim  because  the  loss  was 
intentionally  caused  by  a  joint  owner.^  There  may  well  be  other  situations 
where  the  burdens  or  Uabihties  of  ownership  would  generate  unattractive 
surprises  for  the  deemed  co-owner.  Automatic  co-ownership  would  also 
prevent  spouses  from  allocating  title  to  one  in  order  to  preserve  the  home 
from  future  business  creditors  of  the  other  and  it  would  prevent  a  spouse 
with  titie  from  setting  off  any  debts  and  Uabihties  against  the  full  value  of  the 
home. 

Legislating  co-ownership  of  the  home  would  also  pose  some  practical 
difficulties.  In  the  1974  proposal,  this  Commission  recommended  that 
automatic  co-ownership  of  the  home  should  have  retroactive  appUcation 
between  the  spouses.  The  Commission  proposed  to  preserve  secured 
interests  of  third  parties.^^  To  protect  third  parties,  rights  of  co-ownership 
would  also  have  to  be  subject  to  secured  interests  in  subsequent  cases  in 
which  the  titieholder  commences  a  relationship  after  purchasing  a  house. 

Legislating  an  interest  in  real  property  presents  a  further  problem:  should 
the  interest  be  registered  or  beneficial?  In  1974,  the  Commission  dismissed 
the  idea  of  making  registration  a  condition  precedent  of  co-ownership  on  the 
grounds  that  spouses  would  fail  to  register  when  their  relationship  was 


^'  FamUy  Law  Act,  S.N.  1988,  c  60,  s.  8. 

^^  Walsh  V.  Canadian  General  Insurance  Co.  (1989),  60  D.L.R.  (4th)  358  (Nfld.  CA).  For 
discussion  of  this  case,  see  Newfoundland  Law  Reform  Commission,  Discussion  Paper  on 
Matrimonial  Joint  Tenancy  and  Protecting  the  Debtor's  Residence  (1992). 

^1  Ibid.,  at  139. 
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harmonious.^^  We  should  add  that  many  spouses  might  not  register  because 
of  a  lack  of  awareness  of  the  law.  As  well,  registration  involves  a  cost  that 
could  act  as  a  deterrent  The  Commission  proposed  that  the  law  should 
provide  an  unregistered  beneficial  interest  This  would  place  an  onus  on  third 
parties  to  satisfy  themselves  that  a  property  is  not  a  matrimonial  home  or  to 
require  consent  of  the  spouse  with  a  beneficial  interest.'^ 

We  are  concerned,  however,  that  providing  for  an  unregistered  beneficial 
interest  would  prove  inordinately  disruptive  to  dealings  in  land.  In  particular, 
our  recommendations  in  the  companion  Report  on  the  Rights  and 
Responsibilities  of  Cohabitants  Under  the  Family  Law  Act  (1993),  to  expand 
the  definition  of  spouse  to  include  unmarried  heterosexual  cohabitants  and 
a  newly  defined  category  of  Registered  Domestic  Partners,  would  comphcate 
the  task  of  third  parties  attempting  to  determine  ownership  of  a  property. 
Common  law  spouses  will  be  included  in  the  statute  if  their  relationships  are 
of  a  prescribed  length  and  character.'"*  It  may  be  difficult  for  such  spouses 
to  determine,  in  advance,  the  precise  moment  that  their  relationship  satisfied 
the  definition.  As  a  consequence,  at  any  particular  time  determination  of 
ownership  of  a  property  may  be  difficult  The  definition  also  includes 
relationships  of  some  permanence  in  which  the  couple  are  parents  of  a  child. 
Such  relationships  may  be  of  short  duration.  We  question  whether  automatic 
co-ownership  is  appropriate  in  such  a  circumstance. 

In  the  Ught  of  these  considerations,  the  Commission  can  no  longer 
recommend  the  introduction  of  automatic  co-ownership  of  the  home. 


b.  Limited  Co-Ownership  of  the  Matrimonial  Home 
I"Family  Home"] 

The  Family  Law  Section  Comnuttee  of  the  Canadian  Bar 
Association — Ontario  has  proposed  an  alternate  model  of  reform.  First,  the 
Committee  recommended  that  the  home  should  be  treated  like  any  other 
asset  for  the  purposes  of  the  deduction  and  exclusion  provisions  of  Part  I,'^ 
although  a  minority  of  the  Committee  rejected  this  approach,  arguing  that 
any  amendments  to  the  Family  Law  Act  should  attempt  to  reinforce  the 
special  status  of  the  home  rather  than  dimiiush  this  status.'^  The  Committee 


^  Supra,  note  9,  at  140. 
^^  Ibid. 


'■*  Family  Law  Act,  supra,  note  1,  s.  29. 

'^  CBAO  submission,  supra,  note  70,  at  13-14,  21. 

^  Ibid,  at  14-15. 
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further  proposed  that  the  home  should  receive  a  new  form  of  special  status 
recognizing  that:  "[u]nlike  other  assets,  the  matrimonial  home  is  viewed  as 
a  *joint*  asset  by  spouses  during  marriage.  Often  contributions  are  made  to 
a  matrimonial  home  during  marriage  by  both  spouses  without  regard  to  who 
holds  title".^^  The  Committee  expressed  concern  about  the  frequency  of 
trust  claims  by  spouses  when  the  value  of  a  home  fluctuates  between  the 
valuation  date  and  the  time  of  trial.^^  In  order  to  respond  to  these  concerns, 
the  Committee  proposed  that  a  home  be  treated  as  an  asset  owned  by  both 
spouses  in  equal  shares  as  a  tenancy  in  common.'^  Under  this  scheme,  both 
spouses  would  have  full  property  rights  during  and  after  the  marriage. 

This  proposal  would  remedy  the  unfair  situation  created  by  denying 
deductions  and  the  tracing  of  excluded  property  into  the  family  home.  This 
approach  would  also  discourage  reUance  on  the  remedial  constructive  trust 
in  cases  in  which  the  value  of  the  home  has  fluctuated  between  the  valuation 
date  and  trial.  The  Commission  has  recommended  above,  however,  that  this 
problem  should  be  addressed  through  an  amendment  to  the  statutory 
variation  power  which  applies  to  all  forms  of  property,  including  businesses 
and  farms.  Legislated  co-ownership  is  not  necessary  to  achieve  this  result 
This  proposal  would,  however,  generate  the  same  liability  and  registration 
problems  discussed  with  respect  to  the  first  option. 


c  End  Special  Treatment  of  the  Matrimonial  Home 
["Family  Home"] 

A  more  radical  reform,  but  one  in  keeping  with  the  central  principle  of 
Part  I  of  the  Act,  would  be  to  end  special  treatment  of  the  matrimonial 
home  under  Part  I.  This  would  have  the  advantage  of  allowing  owner 
spouses  to  take  advantage  of  statutory  deductions  and  exclusions.  It  would 
also  allow  spouses  to  continue  to  allocate  ownership  of  the  matrimonial 
home  to  protect  it  from  creditors,  as  they  are  able  to  do  with  other  assets. 
If  a  spouse  has  debts  and  liabilities  at  the  valuation  date,  these  may  be  set 
off  against  the  full  equity  in  the  house.  The  need  to  protect  the  interest  of 
a  non-owner  spouse  in  the  preservation  of  an  asset  which  provides  shelter 
and  is  often  the  family  property  of  the  greatest  value,  would  continue  to  be 
guaranteed  by  the  provisions  in  Part  II  of  the  Act  A  spouse  without  title 
would  continue  to  have  possessory  rights  in  the  home  and  the  rights  of  the 


9^  Ibid,  at  15. 
^^  Ibid,  at  16. 
^^  Ibid.  That  is,  the  spouses  would  not  have  a  right  of  survivorship. 
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titleholder  to  encumber  or  dispose  of  the  home  would  remain  severely 
restricted. 

The  disadvantage  to  this  approach  is  that  a  non-owner  spouse  will  not 
share  in  the  benefits  of  ownership,  both  psychological  and  practical,  although 
in  many  cases  both  spouses  may  regard  the  property  as  "our  home"  and  each 
may  have  contributed  to  its  acquisition  and  maintenance.  In  most  of  those 
cases,  however,  the  value  of  the  home  will  continue  to  be  shared  because  it 
will  be  included  in  the  net  family  property  of  the  titleholder,  although  subject 
to  any  deductions,  debts  or  habiUties  of  that  spouse. 

It  would  be  inequitable  in  a  long-term  relationship  in  which  the  home  is 
the  sole  or  major  asset  to  deny  a  non-owning  spouse  a  share  in  the  capital 
growth  in  the  value  of  the  home.  This  would  occur  under  existing  law  which 
provides  that  capital  growth  in  the  value  of  an  excluded  asset  is  not  included 
in  the  net  family  property  of  the  owner.  If  the  Legislature  amends  the  statute 
to  allow  the  inclusion  of  changes  in  capital  value  of  an  excluded  asset  in  the 
net  family  property  of  an  owner,  however,  as  we  recommend  above,  this 
problem  will  not  arise.  If  the  Legislature  does  not  introduce  this  amendment, 
it  should  introduce  a  more  limited  amendment  to  ensure  that  all  changes  in 
capital  value  of  a  home  included  in  the  net  family  property  of  the  owner. 
This  would  recognize  the  special  contribution  to  the  preservation  and 
maintenance  of  a  shared  family  residence  made  by  many  non-titled  spouses. 

In  our  view,  the  potential  disadvantages  of  ending  special  treatment  of  the 
home  in  Part  I  are  outweighed  by  the  advantages.  This  amendment  would 
prevent  disparities  in  the  treatment  of  similarly  situated  parties  and  accord 
with  the  rationale  that  spouses  should  share  only  wealth  generated  by  the 
marital  partnership.  At  the  same  time  the  provisions  in  Part  II  of  the  Act  will 
continue  to  recognize  the  special  nature  of  the  home. 

The  Commission  recommends  that  paragraph  (b)  of  the  definition  of  "net 
family  property"  in  section  4(1),  and  section  4(2)  of  the  Family  Law  Act 
should  be  amended  to  delete  the  special  treatment  of  the  family  home 
["matrimonial  home"]  for  the  purposes  of  Part  I  of  the  Act. 

Spouses  should  continue  to  share  in  any  capital  gains  or  losses  in  the  value 
of  a  home  during  the  relationship.  If  the  Legislature  implements  the 
Commission's  recommendation  to  include  all  capital  gains  and  losses  in  the 
value  of  excluded  assets  in  the  net  family  property  of  an  owner,  all  spouses 
will  share  in  the  change  in  value  of  a  house  during  a  relationship.  If  the 
Legislature  does  not  implement  that  recommendation,  the  Commission 
recommends  that  it  should  implement  this  reform  with  respect  to  the  family 
home  ["matrimonial  home"]  alone. 


86 


4.    THE  EFFECTIVENESS  OF  PROVISIONS  ENFORCING  SPOUSAL 
FAMILY  PROPERTY  RIGHTS 

The  Family  Law  Act^^  preserves  a  separate  ownership  of  property.  In 
general,  spouses  continue  to  exercise  rights  over  property  in  which  they  hold 
legal  or  equitable  interests  during  the  relationship.  Nor  does  the  equalization 
of  net  family  property  interfere  in  the  distribution  of  property  rights  on 
marriage  breakdown,  although  the  necessity  to  make  an  equahzation 
payment  may  force  the  sale  of  an  asset ^^^  The  Act  modifies  the  separate 
property  regime  to  a  certain  extent,  however,  in  order  to  prevent  parties 
from  subverting  its  objectives.  The  statute's  anti-avoidance  provisions 
represent  an  attempt  to  balance  the  need  to  protect  the  integrity  of  the 
legislation  with  the  preservation  of  individual  property  rights.  Particular 
aspects  of  these  anti-avoidance  provisions  merit  special  attention,  in  the  Ught 
of  experience  since  the  implementation  of  the  Family  Law  Act.  These  are  the 
statutory  definition  of  "property"  as  it  affects  discretionary  trusts,  and 
remedies  available  when  a  spouse  attempts  to  circumvent  the  Act 


(a)   The  Definition  of  Property:  Discretionary  Trusts 

(i)   The  Existing  Law 

The  Family  Law  Act  defines  property  broadly  in  order  to  ensure  that  all 
the  assets  of  a  spouse  are  included  within  the  equalization  scheme,  unless 
they  fall  within  a  statutory  category  for  deduction  or  exclusion.  The  Act 
defines  "property"  in  section  4: 

4.— (1)  In  this  Part... 

"property"  means  any  interest,  present  or  future,  vested  or  contingent,  in  real 
or  personal  property  and  includes, 

(a)  property  over  which  a  spouse  has,  alone,  or  in  conjunction  with  another 
person,  a  power  of  appointment  exercisable  in  favour  of  himself  or 
herself. 


100 

101 


Supra,  note  1. 

Section  11  of  the  Family  Law  Act,  ibid.,  provides  that  a  court  should  not  make  an  order 
that  will  require  the  sale  of  an  operating  business  or  farm,  or  impair  its  operation,  unless 
there  is  no  reasonable  alternative. 
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(b)  property  disposed  of  by  a  spouse  but  over  which  the  spouse  has,  alone 
or  in  conjunction  with  another  person,  a  power  to  revoke  the 
disposition  or  a  power  to  consume  or  dispose  of  the  property,  and 

(c)  in  the  case  of  a  spouse's  rights  under  a  pension  plan  that  have  vested, 
the  spouse's  interest  in  the  plan  including  contributions  made  by  other 
persons;  ^^ 

We  are  concerned  here  with  the  references  to  discretionary  powers  in 
paragraphs  (a)  and  (b)  above.  Powers  arise  under  a  discretionary  trust,  in 
which  the  settlor  grants  another  person,  usually  the  trustee  or  trustees,  the 
power  to  distribute  the  trust  property.  A  general  power  is  the  power  to 
allocate  the  trust  property  to  anyone.  A  specific  power  is  the  power  to 
distribute  to  a  defined  person  or  group  of  persons.  By  including  property 
over  which  a  spouse  has  a  power,  section  4  extends  the  definition  of  property 
beyond  that  accepted  by  the  common  law,  as,  according  to  the  predominant 
view,  a  power  of  appointment  is  not  a  property  right.  ^^^  Yet  if  section  4  did 
not  include  within  the  definition  of  property  assets  over  which  a  spouse  has 
a  power  of  appointment  that  she  may  exercise  in  her  own  favour,  spouses 
could  structure  their  affairs  to  avoid  the  equalization  of  family  property.  The 
definition  also  extends  to  property  over  which  a  spouse  has  a  power  that  she 
must  exercise  jointiy  with  another  person,  in  order  to  prevent  spouses  from 
creating  arrangements  with  a  "friendly  trustee",  while  effectively  retaining 
control  over  the  asset. 

The  current  provision  appears  to  achieve  its  goal  of  limiting  avoidance  of 
the  Family  Law  Act.  It  may  create  unfairness,  however,  by  attributing  to 
spouses  a  property  right  over  an  asset  that  they  do  not  control  and  of  which 
they  will  never  enjoy  the  benefit  For  example,  paragraph  (b)  extends  to 
property  over  which  a  spouse  has  a  power  to  dispose  or  revoke  a  disposition, 
even  if  the  power  precludes  the  spouse  from  exercising  it  in  her  own  favour. 
This  provision  also  allows  a  spouse  to  obtain  a  deduction  from  her  net  family 
property  if  she  possesses  a  power  at  the  time  of  marriage. 


^^^  The  issue  of  the  treatment  of  pensions  under  Part  I  of  the  Family  Law  Act,  supra,  note  1, 
is  treated  separately  by  the  Ontario  Law  Reform  Commission  in  the  companion  Report 
on  Pensions  as  Family  Property:  Valuation  and  Division  (1993). 

^^^  Hovius  and  Youdan,  supra,  note  5,  at  264.  The  authors  note  that  a  general  power  of 
appointment  has  been  described  as  being  virtually  equivalent  to  ownership. 
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(ii)    Options  for  Reform 

a.    Restrict  the  Definition  of  Property  to  Include  Only  Assets 
Over  Which  the  Spouse  Exercises  a  Power  Alone 

One  option  would  be  to  restrict  the  definition  of  property  to  include  only 
those  assets  over  which  a  spouse  has  a  sole  power  of  appointment,  to  revoke 
disposition  or  to  consume  or  dispose.  If  the  spouse  could  only  exercise  this 
power  in  conjunction  with  another  person,  it  would  not  fall  within  the 
definition  of  property  for  the  purposes  of  the  Act.  This  solution  would 
prevent  the  potential  unfairness  of  forcing  a  spouse  to  share  the  value  of  an 
asset  of  which  she  does  not  have  the  benefit  However,  this  option  might 
enable  a  spouse  to  transfer  her  assets  to  a  trust  and  arrange  to  exercise  a 
power  of  appointment  jointly  with  a  "friendly  trustee"  in  her  favour,  thereby 
subverting  the  statute.  In  favour  of  this  approach,  it  could  be  argued  that  the 
fiduciary  duties  owed  by  trustees  to  other  beneficiaries  of  the  trust  would  be 
sufficient  to  prevent  abuse,  but  a  power  of  appointment  may  be  granted  to 
an  individual  who  is  not  a  trustee.  If  the  spouse  is  the  only  beneficiary  of  the 
trust,  however,  then  her  interest  would  be  included  in  her  net  family  property 
in  any  case.  Further,  if  the  spouse  intended  to  avoid  the  appUcation  of  Part 
I,  her  spouse  could  seek  a  variation  of  the  equalization  payment  on  the 
grounds  of  intentional  and  reckless  depletion. ^^  The  Family  Law  Section 
of  the  Canadian  Bar  Association — Ontario  concluded,  however,  that  these 
safeguards  would  be  insufficient  to  alleviate  the  risk  of  abuse.^^^  Certainly, 
a  spouse  determined  to  circumvent  the  spirit  of  the  Family  Law  Act  could 
arrange  a  trust  so  that  she  retained  effective  control  of  the  trust  property 
through  a  friendly  trustee,  without  necessarily  provoking  other  beneficiaries, 
who  might  also  share  her  interests,  into  enforcing  the  trustees'  fiduciary 
duties.  This  solution  appears  to  raise  too  great  a  risk  of  abuse. 


b.   Restrict  the  Definition  of  Property  to  Assets  Over  Which  a 
Spouse  May  Exercise  A  Power  in  Her  Favour 

As  a  more  modest  reform,  the  second  part  of  the  definition  of  property 
could  be  amended  to  ensure  that  only  property  disposed  of  by  a  spouse  over 
which  she  has  a  power,  alone  or  in  conjunction  with  another  person,  to 
exercise  in  her  own  favour  is  included  in  the  spouse's  net  family  property. 
This  would  have  the  effect  of  removing  the  possibiUty  of  unfairness  of 
including  in  a  spouse's  net  family  property  assets  that  she  does  not  own  and 


^^    CBAO  submission,  supra,  note  70,  at  9-10. 
1^^    Ibid,  at  10. 
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has  no  prospect  of  owning.  We  believe  that  this  is  a  fairer  ahernative. 

Accordingly,  the  Commission  recommends  that  paragraph  (b)  of  the 
definition  of  "property"  in  section  4(1)  of  the  Family  Law  Act  should  be 
amended  to  include  only  property  disposed  of  by  a  spouse  over  which  the 
spouse  has,  alone  or  in  conjunction  with  another  person,  a  power  to  revoke 
the  disposition  or  a  power  to  consume  or  dispose  of  the  property  in  favour 
of  himself  or  herself. 


(b)  ANTi-AvoroANCE  Provisions 

(i)    The  Existing  Law 

It  is  perhaps  inevitable  that  some  spouses  will  attempt  to  structure  their 
affairs  to  defeat  the  equalization  objective  of  the  statute.  A  spouse  may 
attempt  to  do  so  by  transferring  assets  to  family  or  friends  by  gift  or  through 
a  trust.  He  may  achieve  this  result  through  legitimate  estate  planning 
techniques.  To  be  effective,  however,  the  legislation  must  include  provisions 
to  deter  and  correct  conscious  attempts  to  subvert  its  intent  The  primary 
remedy  under  the  Family  Law  Act  is  the  order  of  an  equalization  payment. 
The  statute  grants  courts  the  power  to  secure  an  obhgation  imposed  by  order 
with  a  charge  against  property.  In  the  case  of  hardship  on  the  part  of  the 
debtor  spouse,  a  court  may  order  the  payment  of  equahzation  in  instalments 
over  a  period  of  up  to  ten  years.  If  appropriate  to  satisfy  an  equalization 
order,  a  court  may  transfer  property  to  the  non-owning  spouse  or  order  its 
partition  and  sale.^^  As  well,  a  court  may  order  that  a  debtor  spouse  satisfy 
the  equahzation  order  with  a  payment  of  profits,  or  by  a  transfer  of  shares, 
if  necessary  to  prevent  the  sale  or  unpaument  of  the  operation  of  an  ongoing 
business  or  farm.^^^ 

The  Family  Law  Act  limits  to  some  extent  the  abihty  of  a  spouse  to 
dispose  of  his  property,  although  it  does  not  contain  special  provisions 
regarding  excessive  gifts.  A  non-owning  spouse  may  apply  for  an  equalization 
while  cohabiting  if  there  is  a  serious  danger  that  the  other  spouse  will 
improvidently  deplete  his  family  property. ^^^  In  the  period  between  the 
valuation  date  and  trial,  a  spouse  may  apply  to  a  court  for  a  preservation 
order  to  protect  her  interest  under  the  statute.^^^  A  spouse  may  also  seek 


^^  Family  Law  Act,  supra,  note  1,  s.  9. 

10^  Ibid.,  s.  11. 

1^^  Ibid.,  s.  5(3). 

1^  Ibid.,  s.  12 
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a  variation  of  an  equalization  order  as  unconscionable  if  she  can  demonstrate 
that  the  other  spouse  has  intentionally  or  recklessly  depleted  his  family 
property. ^^^  The  court  might  order  the  respondent  spouse  to  make  an 
equalization  payment  that  accounts  for  the  property  depleted.  This  remedy 
is  effective,  however,  only  to  the  extent  that  the  respondent  spouse  has  other 
assets.  No  means  exists  under  the  statute  for  a  non-owning  spouse  to  "claw 
back"  assets  that  the  owner  has  disposed  of  before  the  valuation  date  in  the 
form  of  excessive  gifts.  Although,  as  a  final  resort,  under  some  circumstances 
a  spouse  may  apply  under  the  Family  Law  Act  for  a  declaration  that  her 
spouse  holds  a  property  as  a  beneficiary  through  a  secret  trust ^^^ 

The  current  Family  Law  Act  restricts  property  rights  in  a  matrimonial 
home  to  a  greater  extent  The  Act  provides  that  both  spouses  have  an  equal 
right  of  possession  of  the  matrimonial  home.  This  right  is  personal  against 
the  other  spouse,  and  ceases  on  divorce,  unless  a  separation  agreement  or 
court  order  provides  otherwise.^^^  Either  spouse  may  obtain  an  order  for 
exclusive  possession  of  the  matrimonial  home,  irrespective  of  title. ^^^  One 
spouse  may  not  encumber  or  sell  his  interest  in  a  matrimonial  home  without 
the  agreement  of  the  other  spouse  or  a  court  order. ^^"^  A  court  may 
authorize  disposition  if  it  is  demonstrated  that  the  spouse  denying  consent  is 
unavailable,  is  incapable  of  giving  consent,  or  is  unreasonably  withholding 
consent ^^^  A  non-owning  spouse  has  the  same  rights  of  notice  and 
redemption  as  the  owner  against  any  person  realizing  on  a  lien, 
encumbrance,  or  execution,  or  who  exercising  a  right  of  forfeiture  against  the 
home.^^^  Restrictions  of  the  right  to  encumber  the  matrimonial  home  may 
extend  to  contingent,  unregistered  liabilities  such  as  guarantees  that  could  be 
enforced  against  the  matrimonial  home.^^^  Under  the  Family  Law  Act, 
courts  have  the  power  to  set  aside  a  transaction  in  breach  of  these 
provisions,  on  appUcation.^^^  These  rights  may  not  be  exercised  against  a 
good  faith  purchaser  or  mortgagee  for  value  without  notice  of  the  non-titled 


11^  Md.,s.5{6){d). 

^^1  Stojkovich  V.  Stojkovich,  unreported  (February  2,  1993,  Ont.  U.F.C). 

^^^  Family  Law  Act,  supra,  note  1,  s.  19. 

^^^  Ibid.,  s.  24. 

11^  Ibid.,  s.  21. 

11^  Ibid.,  s.  23. 

Ibid.,  s.  22 

Bank  of  Montreal  v.  Bray  (1993),  12  O.R.  (3d)  545  (Ont.  Gen.  Div.),  and  Nevarc  Holdings 
Ltd  V.  Orchid  Communications  Inc.  (1990),  28  RF.L.  (3d)  330  (Ont.  Gen.  Div.).  In  the 
latter  case,  the  Court  held  that  a  spouse  violated  a  preservation  order  by  guaranteeing 
the  debt  of  a  third  party. 

Family  Law  Act,  supra,  note  1,  s.  21(2). 
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spouse *s  potential  claim. ^^^  The  predecessor  statute,  the  Family  Law 
Reform  Act,^^^  imposed  a  more  restrictive  standard:  a  spouse  could  not 
exercise  these  rights  against  a  good  faith  purchaser  or  mortgagee  for  value 
without  "actual  notice". 

In  its  1974  report,  this  Commission  recommended  imposing  controls 
regarding  the  disposition  of  the  matrimonial  home  and  the  making  of 
"excessive  gifts".^^^  An  "excessive  gift"  is  defined  as:^^^ 

a.  with  the  exception  of  usual  and  customary  gifts,  a  transfer  for  no 
consideration,  whether  the  transfer  is  absolute  or  in  trust;  or 

b.  a  transfer  for  a  consideration  which  the  court  finds  to  be   clearly 
inadequate,  whether  the  transfer  is  absolute  or  in  trust. 

The  Commission  also  recommended  that  a  spouse  should  have  the  right  to 
apply  for  equalization  in  the  event  that  a  danger  exists  that  the  other  spouse 
will  dissipate  her  assets.  Further,  if  a  court  finds  that  excessive  gifts  have 
been  made,  it  should  have  the  power  to  include  the  value  of  the  gift  in 
property  of  the  donor,  with  the  value  calculated  at  the  valuation  date,  rather 
than  at  the  time  the  gift  was  made.^^^  The  Commission  also  recommended 
that  a  court  should  have  the  power  to  revoke  an  excessive  gift  in  the  form 
of  a  revocable  inter  vivos  trust,  but  the  Comnussion  stopped  short  of 
recommending  that  the  legislation  make  excessive  gifts  void  or  voidable, 
arguing:  ^^"^ 

Legislation  making  excessive  gifts  void  or  voidable  would  extend  the  scope  of  an 
issue,  basically  one  between  the  spouses,  to  third  parties  who  might  reasonably 
have  thought  they  acquired  the  property  in  good  faith  or  for  value,  or  who  might 
otherwise  have  changed  position  to  their  detriment  in  reliance  upon  their  belief 
in  a  sound  title.  In  many  cases,  additional  litigation  would  be  required  involving 
those  who  obtained  possession  from  the  donor  or  from  or  through  the  donee. 

The  Commission  suggested  that,  rather  than  enact  provisions  authorizing 
courts  to  revoke  gifts,  a  preferable  approach  would  be  to  rely  on  the  existing 
remedies  in  the  law  of  fraud.  A  non-owning  spouse  may  have  the  option  of 


11^  Ibid.,  s.  21(3). 

^^^  Supra,  note  8,  s.  42(3)  (emphasis  added). 

^^^  Report  on  Family  Law,  Part  IV,  supra,  note  9,  at  86. 

122  Ibid 

123  Ibid,  at  86-87. 

124  Ibid,  at  87. 
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applying  to  have  a  transaction  declared  void  under  the  Fraudulent 
Conveyances  Act}^^  The  Act  provides  that: 

2.  Every  conveyance  of  real  property  or  personal  property  and  every  bond, 
suit,  judgment  and  execution  heretofore  or  hereafter  made  with  intent  to  defeat, 
hinder,  delay  or  defraud  creditors  or  others  of  their  just  and  lawful  actions,  suits, 
debts,  accounts,  damages,  penalties  or  forfeitures  are  void  as  against  such 
persons  and  their  assigns. 

Section  2  does  not  apply  against  a  bona  fide  purchaser  for  good 
consideration  without  notice  of  the  requisite  intent.^^^  The  courts  have  not 
definitively  resolved  the  question  of  whether  the  equalization  rights  of  a 
spouse  under  the  Family  Law  Act  accord  her  rights  under  the  Fraudulent 
Conveyances  Act  as  a  "creditor  or  other".  The  Ontario  Court  of  Appeal  held 
that  the  Fraudulent  Conveyances  Act  could  not  void  a  transaction  completed 
before  the  proclamation  of  the  Family  Law  Reform  Act}'^'^  Trial  courts  have 
since  held  that  a  beneficiary  of  a  remedial  constructive  trust  falls  within  the 
category  of  "creditor  or  other",^^^  and  that  a  spouse  who  has  commenced 
htigation  under  family  property  legislation  also  falls  within  this  category. ^^^ 
More  recently,  a  trial  court  held  that  a  spouse  is  not  a  "creditor  or  other" 
before  she  has  commenced  an  apphcation  for  equalization,  as  although  she 
has  a  statutory  right  to  do  so,  she  is  not  required  to  seek  this  remedy. ^^^ 

If  a  debtor  spouse  is  insolvent,  an  alternative  route  to  recovery  is  provided 
by  the  Assignments  and  Preferences  ActP^  Under  this  legislation,  one  may 
recover  an  asset  transferred  as  a  preference  to  another  creditor  by  a  debtor 
who  knows  himself  to  be  insolvent ^^^  If  the  spouse  is  bankrupt,  the 


1^     RS.O.  1990,  c  F.29. 

^^^    Ibid.,  s.  3,  and  as  regards  a  mortgagee,  s.  7(2). 

127    Reicher  v.  Reicher  (1985),  51  O.R  (2d)  55  (CA). 

Piytula  V.  Prytula  (1980),  30  O.R  (2d)  324,  19  RF.L.  (2d)  440  (OnL  H.CJ.). 

Saletayew  (Salet)  v.  Saletayew  (Salet)  (1980),  15  RF.L.  (2d)  297  (Ont.  S.C). 
13^    Pobinelli  v.  Polsinelli  (1991),  33  RF.L.  (3d)  138,  2  P.P.S.A.C  (2d)  124  (OnL  Gen.  Div.). 

RS.O.  1990,  c  A33. 

Ibid.  The  relevant  provision  reads: 

4. — (1)  Subject  to  section  5,  every  gift,  conveyance,  assignment  or  transfer, 
delivery  over  or  payment  of  goods,  chattels  or  effects,  or  of  bills,  bonds, 
notes  or  securities,  or  of  shares,  dividends,  premiums,  or  bonus  in  any  bank, 
company  or  corporation,  or  of  any  other  property,  real  or  personal,  made 
by  a  person  when  insolvent  or  unable  to  pay  the  person's  debts  in  full  or 
when  the  person  knows  that  he,  she  or  it  is  on  the  eve  of  insolvency,  with 
intent  to  defeat,  hinder,  delay  or  prejudice  creditors,  or  any  one  or  more 
of  them,  is  void  as  against  the  creditor  or  creditors  injured,  delayed  or 
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provisions  of  the  Bankruptcy  and  Insolvency  Act^^^  ^Ppty-  A  creditor  may 
use  these  to  set  aside  transactions  that  occur  within  a  prescribed  period  of 
bankruptcy.  Fraudulent  intent  is  presumed  if  the  transferee  received  a 
preference.  ^^''  Under  these  statutes,  the  question  of  whether  a  spouse  is  a 
creditor  before  she  has  initiated  an  equalization  claim  may  also  arise. 


(ii)    Problems  with  Existing  Anti-Avoidance  Provisions 

The  provisions  regarding  the  matrimonial  home  appear  to  protect 
adequately  what  in  many  famiUes  will  be  the  most  significant  asset  However, 
a  spouse  may  still  undermine  the  purpose  of  the  statute  by  dissipating  his 
assets  other  than  the  matrimonial  home,  without  the  knowledge  of  the  non- 
owning  spouse,  and  the  right  to  apply  for  a  variation  on  grounds  of 
unconscionabihty  is  only  effective  to  the  extent  that  the  spouse  has  other 
assets  to  satisfy  the  claim.  Further,  as  currently  constituted,  a  spouse  may 
have  no  right  to  seek  a  variation  if  she  has  an  equal  net  family  property. 
Remedial  legislation  to  prevent  fraud  in  the  commercial  sphere  was  not 
designed  to  accommodate  claims  from  spouses  with  statutory  equalization 
rights,  and  it  is  not  clear  that  courts  will  choose  to  expand  its  appUcation  to 
respond  adequately  to  this  problem. 
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prejudiced. 
RS.C  1985,  c  B-3,  renamed  by  S.C  1992,  c.  27,  s.  Z 
Ibid.  The  relevant  provisions  state: 

95. — (1)  Every  conveyance  or  transfer  of  property  or  charge  thereon  made,  every 
payment  made,  every  obhgation  incurred  and  every  judicial  proceeding  taken  or 
suffered  by  any  insolvent  person  in  favour  of  any  creditor  or  of  any  person  in  trust 
for  any  creditor  with  a  view  to  giving  that  creditor  a  preference  over  the  creditors 
shall,  if  the  person  making,  incurring,  taking,  paying  or  suffering  it  becomes 
bankrupt  within  three  months  after  the  date  of  making,  incurring,  taking,  paying 
or  suffering  it,  be  deemed  fraudulent  and  void  as  against  the  trustee  in  the 
bankruptcy. 

(2)  Where  any  conveyance,  transfer,  charge,  pajmaent,  obligation  or  judicial 
proceeding  mentioned  in  subsection  (1)  has  the  effect  of  giving  any  creditor  a 
preference  over  other  creditors,  or  over  any  one  or  more  of  them,  it  shall  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  to  have  been  made, 
incurred,  taken,  paid  or  suffered  with  a  view  to  giving  the  creditor  a  preference 
over  other  creditors,  whether  or  not  it  was  made  voluntarily  or  under  pressure 
and  evidence  of  pressure  shall  not  be  admissible  to  support  the  transaction. 

96.  Where  the  conveyance,  transfer,  charge,  payment,  obligation  or  judicial 
proceeding  mentioned  in  section  95  is  in  favour  of  a  person  related  to  the 
insolvent  person,  the  period  limited  in  subsection  95(1)  shall  be  twelve  months 
instead  of  three  months. 
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(iii)   Legislative  Solutions  in  Other  Jurisdictions 

Alberta,  Saskatchewan,  and  Manitoba  have  enacted  provisions  to  reverse 
gifts  or  transfers  made  with  the  intention  of  subverting  their  family  property 
legislation. 

Alberta's  Matrimonial  Property  Act^^^  authorizes  courts  to  intervene  if  a 
spouse  has  transferred  property  to  a  person  who  is  not  a  good  faith 
purchaser  for  value,  or  has  made  a  substantial  gift  with  the  intention  of 
defeating  a  matrimonial  property  claim  of  the  other  spouse,  where  the 
transferee  or  donee  knew  or  ought  to  have  known  of  this  intent  and  the 
transfer  or  gift  occurred  within  one  year  of  an  apphcation  for  matrimonial 
property  division.  The  Act  grants  courts  a  power  to  order  a  transferee  or 
donee  to  re-transfer  the  asset  to  the  appUcant  spouse,  grant  judgment  against 
the  transferee  or  donee  for  the  amount  that  the  apphcant  spouse's  share  of 
family  property  has  been  reduced,  or  consider  the  asset  as  part  of  the 
property  of  the  transferor  or  donor.  The  value  of  the  asset  is  set  at  the  time 
of  trial.  If  a  spouse  apphes  for  an  order  under  this  section,  she  must  serve 
the  transferee  or  donee  with  notice.  The  statute  deems  the  transferee  or 
donee  to  be  a  party  to  the  apphcation  on  this  issue. ^^^ 


1^^    Supra,  note  18. 

^^^    The  Matrimonial  Property  Act,  ibid.,  provides: 


10. — (1)  When  an  apphcation  has  been  made  for  a  matrimonial  property  order 
and  the  Court  is  satisfied  that 

(a)  a  spouse  has 

(i)   transferred  property  to  a  person  who  is  not  a  bona  fide  purchaser 
for  value,  or 

(ii)  made  a  substantial  gift  of  property, 

(b)  the  spouse  making  the  transfer  or  gift  did  so  with  the  intention  of 
defeating  a  claim  that  the  other  spouse  may  have  under  this  Part, 

(c)  the  transferee  or  donee  accepted  the  transfer  or  gift  when  he  knew  or 
ought  to  have  known  that  the  transfer  or  gift  was  made  with  the  intention 
of  defeating  a  claim  a  spouse  may  have  under  this  Part,  and 

(d)  the  transfer  or  gift  was  made  not  more  than  one  year  before  the  date  on 
which  either  spouse  commenced  the  application  for  the  matrimonial 
property  order, 

the  Court  may  do  any  one  or  more  of  the  following: 

(e)  order  the  transferee  or  donee  to  pay  or  transfer  all  or  part  of  the 
property  to  a  spouse; 
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Manitoba's  Marital  Property  Act^^'^  includes  a  similar  anti-avoidance 
provision.  The  statute  provides  that  if  a  spouse  makes  an  excessive  gift,  the 
value  of  the  excessive  gift  should  be  added  to  the  property  held  by  the  donor 
spouse.  The  term  "excessive  gift"  is  not  defined  in  the  Act  If  a  spouse 
transfers  an  asset  to  a  third  party  for  inadequate  consideration  with  the 
intention  of  defeating  the  rights  of  the  other  spouse,  the  Act  provides  that 
the  difference  between  the  consideration  and  the  fair  value  of  the  asset 
should  be  added  to  the  property  of  the  other  spouse,  unless  the  transferee 
acted  in  good  faith  and  without  knowledge  of  the  transferor's  intent.  If,  in  the 
case  of  an  excessive  gift  or  a  transfer  in  bad  faith,  the  donor  or  transferor 
cannot  satisfy  the  claim  by  the  other  spouse,  that  spouse  may  recover  the 
difference  from  the  donee  or  transferee.  A  spouse  must  make  an  appHcation 
under  this  section  within  two  years  of  the  gift  or  transfer,  or  its  discovery. ^^^ 


(f)  give  judgment  in  favour  of  a  spouse  against  the  transferee  or  donee  for 
a  sum  not  exceeding  the  amount  by  which  the  share  of  that  spouse  under 
the  matrimonial  property  order  is  reduced  as  a  result  of  the  transfer  or 
gift; 

(g)  consider  the  property  transferred  or  the  gift  made  to  be  part  of  the  share 
of  the  spouse  who  transferred  the  property  or  made  the  gift,  when  the 
Court  makes  a  matrimonial  property  order. 

(2)  For  the  purposes  of  this  section,  the  value  of  the  property  transferred  or  the 
gift  shall  be  the  market  value  at  the  time  of  the  trial. 

(3)  If  a  spouse  applies  for  an  order  under  subsection  (1),  the  applicant  shall  serve 
the  transferee  or  donee  with  notice  of  the  application  and  shall  include  the 
allegations  made  and  the  nature  of  the  claim  of  the  applicant  as  it  affects  the 
transferee  or  donee. 

(4)  A  transferee  or  donee  who  is  served  with  notice  under  this  section  shall  be 
deemed  to  be  a  party  to  the  application  for  the  matrimonial  property  order  as  a 
defendant  with  respect  to  any  allegation  or  claim  that  affects  the  transferee  or 
donee. 

1^*^    Supra,  note  11. 

^^^  The  provisions  read: 

6.— (8)  Where 

(a)  a  spouse,  before  or  after  the  coming  into  force  of  this  Act  but  after 
May  6,  1977,  transfers  an  asset  to  a  third  person  by  way  of  gift,  and 
the  gift  is  excessive  in  whole  or  in  part;  and 

(b)  the  other  spouse,  before  the  expiry  of  two  years  from  the 
date  of  the  transfer  referred  to  in  clause  (a)  or  from  the 
date  of  the  discovery  thereof,  applies  to  a  court  under  Part 
III  for  an  accounting  and  division  of  assets; 

the  value  of  the  asset  or  the  excessive  portion  thereof,  as  the  case  may  be,  shall 
be  added  to  the  inventory  of  assets  of  the  spouse  in  the  accounting. 

(9)  Where 
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Saskatchewan's  Matrimonial  Property  Act^^^  also  has  detailed  anti- 
avoidance  provisions.  If  a  spouse  transferred  an  asset  to  a  third  party  for 
inadequate  consideration  with  the  intent  of  defeating  the  other  spouse's 
claim,  or  without  the  consent  of  the  other  spouse  made  a  substantial  gift  of 
property  within  two  years  of  the  commencement  of  matrimonial  property 
proceedings,  the  court  may  consider  the  property  when  making  an  order, 
order  the  donee  or  transferee  to  reimburse  the  other  spouse  or  retransfer 
the  asset  to  her,  or  give  judgment  against  the  transferee  or  donee  for  the 
amount  by  which  the  apphcant  spouse's  share  of  matrimonial  property  is 
reduced.  The  court  may  only  make  an  order  against  the  donee  or  transferee 
if  that  person  knew  or  ought  to  have  known  of  the  intent  to  defeat  the  Act. 
If  a  spouse  apphes  for  such  an  order,  she  must  serve  the  transferee  or  donee, 
who  is  deemed  to  become  a  party  on  this  issue.  The  disputed  asset  is  valued 
at  its  fair  market  value,  or  any  other  value,  the  court  considers 
reasonable.  ^'•^ 


(a)  a  spouse,  before  or  after  the  coming  into  force  of  this  Act 
but  after  May  6, 1977,  transfers  an  asset  to  a  third  person 
for  inadequate  consideration; 

(b)  the  transfer  referred  to  in  clause  (a)  is  effected  by  the 
spouse  with  the  intention  of  defeating  the  rights  of  the 
other  spouse  under  this  Act;  and 

(c)  the  other  spouse,  before  the  expiry  of  two  years  from  the 
date  of  the  transfer  referred  to  in  clause  (a)  or  from  the 
date  of  the  discovery  thereof,  applies  to  a  court  under 
Part  III  for  an  accounting  and  division  of  assets; 

the  amount  of  the  inadequacy  in  the  consideration  shall  be  added  to  the 
inventory  of  assets  of  the  spouse  in  the  accounting. 

(10)  In  the  circumstances  described  in  subsection  (8)  or  (9),  where  the 
spouse  effecting  the  transfer  is  unable  to  satisfy  any  amount  payable  to  the 
other  spouse  upon  a  division  of  assets  under  Part  II,  recovery  of  the  value 
of  the  excessive  gift  or  excessive  portion  of  the  gift  or  of  the  amount  of  the 
inadequacy  in  consideration,  up  to  the  total  of  the  unsatisfied  amount  or 
unsatisfied  portion  of  the  amount  payable  upon  the  division,  may  be  made 
from  the  transferee  of  the  asset  by  application  to  a  court  under  Part  III. 

(11)  In  the  circumstances  described  in  subsection  (9),  subsection  (10)  does 
not  apply  if  the  court  is  satisfied  that  the  transferee  acted  bona  fide  and 
without  knowledge  that  the  transfer  was  effected  with  the  intention  described 
in  clause  (9)(b). 

Supra,  note  14. 
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The  Matrimonial  Property  Act,  ibid.,  states: 

28. — (1)  Where  an  application  has  been  made  for  a  matrimonial  property  order  and 
the  court  is  satisfied  that: 

(a)    a  spouse  has,  before  or  after  the  coming  into  force  of  this  Act: 
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(iv)    Options  for  Reform 

a.     Implement  the  1974  Proposals  of  the  Commission 

The  1974  proposals  of  the  Commission^''^  would  enhance  the  anti- 
avoidance  provisions  of  the  Family  Law  Act,  because  unlike  the  current 
provisions  they  do  not  require  the  apphcant  to  satisfy  the  threshold  of 
unconscionabihty  to  obtain  relief.  They  would  not  fully  resolve  existing 

(/)    dissipated  matrimonial  property  in  whole  or  in  part; 

(ii)  transferred  matrimonial  property  to  a  third  person  for  less  than 
adequate  consideration  with  the  intention  of  defeating  a  claim  that  the 
other  spouse  may  have  under    this  Act;  or 

(iii)  without  the  consent  of  the  other  spouse,  made  a  substantial  gift  of 
matrimonial  property  to  a  third  person;  and 

(b)  the  dissipation  occurred,  or  the  transfer  or  gift  was  made,  not  more  than 
two  years  before  the  day  on  which  either  spouse  commenced  the 
apphcation  for  the  matrimonial  property  order, 

the  court  may: 

(c)  when  it  makes  a  matrimonial  property  order,  consider  the  matrimonial 
property  dissipated,  transferred  or  gifted  to  be  part  of  the  share  of  the 
spouse  who  dissipated,  transferred  or  gifted  the  property; 

(d)  subject  to  any  terms  and  conditions  that  the  court  thinks  fit,  order  the 
donee,  or,  subject  to  subsection  (2),  the  transferee,  to  pay  or  transfer  all  or 
part  of  the  matrimonial  property  to  a  spouse; 

(e)  give  judgment  in  favour  of  a  spouse  against  the  donee,  or,  subject  to 
subsection  (2),  against  the  transferee,  for  a  sum  not  exceeding  the  amount 
by  which  the  share  of  that  spouse  under  the  matrimonial  property  order  is 
reduced  as  a  result  of  the  transfer  or  gift 

(2)  Where  subclause  (l)(o)(ii)  applies,  the  court  may  make  an  order  under 
clause  (1)(^  or  (e)  only  if  it  is  satisfied  that  the  transferee  accepted  the  matrimonial 
property  transferred  when  he  knew  or  ought  to  have  known  that  the  transfer  was  made 
with  the  intention  of  defeating  a  claim  a  spouse  may  have  under  this  Act. 

(3)  The  court  may,  notwithstanding  clause  2(/),  consider  the  value  of  the  matrimonial 
property  dissipated,  transferred  or  gifted  to  be  its  fair  market  value,  or  any  other  value 
the  court  considers  reasonable,  at  the  time  of  the  dissipation  or  disposition. 

(4)  Where  a  spouse  applies  for  an  order  pursuant  to  clause  (1)(^  or  (e),  the 
applicant  shall  serve  the  transferee  or  donee  with  a  notice  of  the  application,  and  the 
notice  shall  include  all  allegations  made  and  the  nature  of  the  claim  of  the  applicant 
as  it  affects  the  transferee  or  donee. 

(5)  A  transferee  or  donee  who  is  served  with  a  notice  under  this  section  is  deemed 
to  be  a  party,  as  a  defendant,  to  the  application  for  the  matrimonial  property  order 
with  respect  to  any  allegation  or  claim  that  affects  him. 
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Report  on  Family  Law,  Part  IV,  supra,  note  9. 
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avoidance  problems,  however.  The  Commission  assumed  that  the  existing  law 
of  fraud  would  provide  adequate  remedies  to  void  fraudulent  transactions, 
where  necessary.  The  equivocal  case  law  on  the  appUcation  of  the  Fraudulent 
Conveyances  Act^^^  indicates  that  the  Commission's  confidence  in  the 
adequacy  of  the  existing  law  of  fraud  may  have  been  misplaced.  Family 
property  legislation  creates  an  obUgation  that  differs  in  kind  from  that 
engendered  by  commercial  relationships.  At  a  minimum,  it  appears  that  to 
be  effective  in  this  context,  the  Fraudulent  Conveyances  Act^^^  would 
require  amendment  to  ensure  that  spouses  with  statutory  rights  under  the 
Family  Law  Act  could  apply  to  a  court  to  void  a  fraudulent  transaction  that 
occurred  before  the  spouse  launched  an  apphcation.  The  Assignment  and 
Preferences  Act  and  the  Bankruptcy  and  Insolvency  Act^^^  are  restricted  in 
their  apphcation  to  insolvency.  Rather  than  tinker  with  existing  legislation 
designed  to  remedy  commercial  fraud,  it  seems  advisable  to  address  fraud 
regarding  family  property  equalization  directly  in  the  Family  Law  Act. 


b.  Avoid  Transactions  Made  with  Intent  to  Defeat  a  Claim 
under  the  Family  Law  Act 

A  more  substantial  reform  would  be  the  legislation  of  anti-avoidance 
provisions  in  the  Family  Law  Act  according  to  the  model  of  the  prairie 
provinces.  Such  legislation  would  authorize  courts  to  make  orders  against  the 
transferee  or  donee  of  an  asset  in  cases  in  which  the  donor  or  transferor 
spouse  had  intended  to  defeat  a  claim  a  spouse  may  have  under  the  statute 
and  the  recipient  had  constructive  or  actual  notice  of  this  intent.  If  adopted, 
this  reform  would  substantially  restrict  the  capacity  of  spouses  to  subvert  the 
objectives  of  the  legislation,  and  would  ensure  that  more  spouses  have  an 
effective  remedy  under  Part  I.  This  legislation  would  have  the  disadvantage 
of  increasing  the  complexity  of  litigation  and  the  number  of  parties  involved. 
It  would  also  have  a  substantial  impact  on  third  parties.  Yet  parties  now 
have,  and  exercise,  the  right  to  make  an  appUcation  under  general  remedial 
legislation  to  reverse  transactions  in  any  event  A  great  advantage  of 
incorporating  anti-avoidance  provisions  into  the  Family  Law  Act  is  that  the 
remedies  are  designed  to  deal  with  the  problems  of  family  law  claimants  and 
are  made  more  accessible  to  them. 

The  various  models  enacted  in  the  family  property  legislation  of  the 
provinces  of  Alberta,  Manitoba,  and  Saskatchewan,  and  federal  and 


1"*^  Supra,  note  125. 

1^3  Ibid. 

^^^  Supra,  notes  131  and  133. 
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provincial  statutes  dealing  with  commercial  transactions,  indicate  the 
possibihties  for  finely  tuning  such  provisions  to  achieve  their  aim,  while 
minimizing  their  impact  on  third  parties.  The  Commission  proposes  the 
legislation  of  additional  anti-avoidance  provisions  in  the  Family  Law  Act,  as 
follows.  The  Act  should  provide  for  a  "claw  back"  of  the  value  of  an  asset 
transferred  to  a  third  party  with  the  intent  of  defeating  a  claim  a  spouse  may 
have  under  the  statute.  The  amendments  should  legislate  a  rebuttable 
presumption  that  a  spouse  who  transferred  an  asset  within  three  months  of 
initiating  a  separation  from  the  other  spouse  did  so  with  the  intent  of 
circumventing  the  objectives  of  the  Act.  If  the  spouse  who  transferred  the 
asset  does  not  have  sufficient  other  assets  to  satisfy  an  equalization  payment 
calculated  on  the  basis  of  a  "claw  back",  the  amendments  should  provide 
that  the  transaction  is  voidable  as  against  the  transferor's  spouse.  The 
Commission  recognizes  that  this  provision  will  affect  the  property  rights  of 
third  parties.  As  such  it  should  be  available  only  when  the  "claw  back" 
provision  would  be  ineffective.  In  such  a  circumstance,  the  Commission 
beUeves  that  the  interference  in  the  rights  of  some  third  parties  is  justifiable 
in  order  to  preserve  the  integrity  of  the  Act.  The  Commission  proposes  that 
a  transaction  should  be  voidable  only  if  the  donor  or  transferor  spouse  had 
an  intent  to  defeat  a  claim  a  spouse  may  have  under  the  legislation,  and  the 
donee  or  transferee  knew  or  ought  to  have  known  of  this  intent  The 
rebuttable  presumption  that  a  spouse  who  transferred  an  asset  within  three 
months  of  separation  intended  to  defeat  the  Act  would  apply  to  an 
apphcation  to  avoid  a  transaction.  The  Commission  does  not,  however, 
recommend  legislation  creating  a  presumption  regarding  the  intent  of  a  third 
party  transferee.  The  transferee  should  remain  Uable  for  the  full  value  of  the 
asset  where  its  value  has  declined  through  consumption  or  use.  If  the  initial 
transferee  makes  a  further  transfer  of  the  asset,  the  subsequent  transferee, 
if  a  good  faith  purchaser  for  value  without  notice  of  the  circumstances  of  the 
initial  transfer,  should  be  immune  from  habiUty. 

The  Commission  also  concludes  that  the  transferee  or  donee  should 
receive  notice  of  an  apphcation  to  avoid  a  transaction  and  be  deemed  a 
party  for  this  purpose. 

Accordingly,  the  Commission  recommends  that  Part  I  of  the  Family  Law 
Act  should  be  amended  to  provide  as  follows: 

(a)  where  a  spouse  transfers  an  asset  with  the  intent  to  defeat  a  claim 
that  his  or  her  spouse  may  have  under  the  Act,  the  value  of  that 
asset  should  be  included  in  his  or  her  net  family  property; 

(b)  where  a  spouse  has  insufficient  assets  to  satisfy  an  equalization  claim 
calculated  on  the  basis  of  the  value  of  an  asset  transferred  with  the 
intent  to  defeat  a  claim  that  his  or  her  spouse  may  have  under  the 
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Family  Law  Act,  and  the  transferee  knew,  or  ought  to  have  known, 
of  his  or  her  intent  to  defeat  the  claim,  the  following  rules  apply: 

(i)   the  transaction  is  voidable  as  against  his  or  her  spouse; 

(ii)   where  the  transaction  is  avoided, 

a.  the  property  in  the  asset  is  revested  in  the  spouse; 

b.  the  transferee  is  entitled  to  restitution  for  the  value  given  in 
consideration  of  the  transfer,  subject  to  a  deduction  for  the 
value  of  any  benefit  received  from  the  use  or  enjoyment  of 
the  property;  and 

c.  the  transferee  is  liable  for  any  depreciation  in  the  value  of 
the  asset  from  the  date  of  the  transfer; 

(iii)     where  the  transaction  is  avoided  and,  prior  to  avoidance,  the 
asset  has  been  further  transferred: 

a.  to  a  bona  fide  purchaser  for  value  without  notice,  the 
transferor  is  Uable  for  the  proceeds  of  the  transfer,  or,  in  the 
event  that  the  transfer  was  undertaken  in  bad  faith,  for  the 
market  value  of  the  asset,  whichever  is  higher;  and 

b.  to  a  subsequent  transferee  not  acting  in  good  faith,  or  to  a 
donee,  the  subsequent  transferee  or  donee  is  liable  in  the 
same  manner  as  the  first  transferee; 

(c)  where  a  spouse  transfers  an  asset  within  three  months  of  initiating 
a  separation,  a  rebuttable  presumption  arises  that  he  or  she 
intended  to  defeat  a  claim  that  his  or  her  spouse  may  have  under 
the  Act;  and 

(d)  where  a  spouse  applies  to  have  a  transaction  avoided  under 
paragraph  (b),  the  transferee  should  receive  notice  of  this 
apphcation  and  have  the  rights  of  a  party  to  the  apphcation. 


CHAPTERS 


PROBLEMS  CONCERNING 
EQUALIZATION  AT  DEATH 


Before  the  enactment  of  the  Family  Law  Act,^  a  surviving  spouse  could 
inherit  from  the  deceased  spouse  only  under  the  deceased's  will  or  on  the 
deceased's  intestacy.  In  addition,  the  surviving  spouse  had  the  right  to  apply 
for  support  if  the  deceased  failed  to  make  adequate  support  for  him.^ 
However,  the  survivor  had  no  right  to  share  in  the  deceased's  assets  or  their 
value.  Part  I  of  the  Family  Law  Act  introduced  the  right  of  a  surviving  spouse 
to  elect  an  equalization  payment  in  heu  of  existing  rights  of  succession.  Thus, 
the  Act  confers  a  right  on  surviving  spouses  similar  to  that  conferred  on 
spouses  whose  marriage  has  broken  down.  By  granting  a  surviving  spouse  an 
option  to  benefit  from  a  court-ordered  equalization  at  the  death  of  a  spouse, 
the  statute  furthers  the  principle  that  a  surviving  spouse  should  not  be  worse 
off  than  if  she  had  separated  from  her  spouse  prior  to  death. 

The  succession  aspects  of  the  Act  have  been  beneficial,  but  a  number  of 
its  provisions  have  caused  problems.  Many  of  these  arise  from  the  difficulty 
of  balancing  the  principle  that  a  surviving  spouse  should  not  be  worse  off 
than  a  separated  spouse  with  the  fundamental  principle  of  the  Act — that 
each  spouse  has  a  right  to  an  equal  share  of  assets  generated  during  the 
relationship.  Death  may  have  consequences  that  affect  the  financial  position 
of  each  spouse.  Depending  on  the  circumstances,  a  spouse's  death  may 
trigger  the  following:  payment  under  an  insurance  poUcy  or  the  death  benefit 
of  a  pension,  according  to  contract;  the  transfer  of  property  owned  on  joint 
tenancy  or  as  a  life  tenancy;  statutory  obUgations  to  pay  taxes  (due  on  the 
deemed  disposition  of  any  capital  assets)  and  to  support  dependants;  and  the 
accrual  of  costs  for  the  disposition  and  distribution  of  estate  assets  and  for 
the  funeral  of  the  deceased.  All  of  these  eventuaUties  may  alter  the  financial 
position  of  both  spouses,  comphcating  any  attempt  to  satisfy  the  two 
principles  of  equity  between  surviving  and  separated  spouses,  and  financial 
equahty  between  husband  and  wife.  This  chapter  includes  a  discussion  of  the 
operation  of  the  succession  aspects  of  the  legislation,  some  specific  problems 


^      R.S.O.  1990,  c.  F.3. 

^      Under  Part  V  of  the  Succession  Law  Reform  Act,  R.S.O.  1990,  c  S.26. 
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that  have  arisen  in  its  application,  and  recommendations  for  their  solution 
in  light  of  the  two  principles  noted  above. 


1.       OPERATION  OF  THE  LEGISLATION 

Part  I  of  the  Act  confers  a  right  on  spouses  to  make  an  equalization  claim 
in  two  discrete  situations,  namely,  on  marriage  breakdown  and  on  death.  We 
will  now  consider  those  provisions  of  Part  I  that  apply  to  succession  on 
death.  The  most  important  of  these  are  sections  5  and  6.  A  number  of  other 
sections  of  the  Act  are  also  relevant  to  succession  on  death  and  we  will  refer 
to  them  as  required. 

Sections  5  and  6  provide  that,  when  a  spouse  dies,  the  surviving  spouse 
must  elect  either  to  take  under  the  deceased's  will,  or  on  the  deceased's 
intestacy  if  there  is  no  will,  or  under  both  if  there  is  a  partial  intestacy,  or  to 
take  an  equalization  payment  equal  to  one-half  the  amount  by  which  the  net 
family  property  of  the  estate  exceeds  that  of  the  surviving  spouse. 

If  an  election  is  not  made  within  the  time  specified,  the  Act  deems  the 
surviving  spouse  to  have  elected  in  favour  of  the  rights  conferred  by  the  will, 
or  on  intestacy,  or  both.  The  election  must  be  made  within  six  months 
following  the  death  of  the  first  spouse.  A  surviving  spouse  who  wishes  to 
claim  an  equalization  payment  must  file  the  election  and  bring  an  appUcation 
against  the  estate  within  six  months  of  the  death  of  the  first  spouse.  Only  the 
surviving  spouse  has  the  right  to  make  an  election.  The  estate  of  the 
deceased  spouse  does  not 

Section  5(2)  of  the  Family  Law  Act  provides  that,  if  the  net  family 
property  of  a  deceased  spouse  is  greater  than  that  of  the  surviving  spouse, 
the  surviving  spouse  is  entitled  to  an  equalization  payment  equal  to  one-half 
the  difference  between  the  two.  As  in  the  situation  of  a  marriage  breakdown, 
the  court  has  the  power  to  award  more  or  less  than  that  amount  if  of  the 
opinion  that  equalizing  the  net  family  properties  would  be  unconscionable, 
having  regard  to  certain  stated  criteria.^ 


Family  Law  Act,  supra,  note  1,  s.  5(6).  Rivett  v.  Rivett  Estate  (1992),  45  E.T.R  266  (Ont. 
Gen.  Div.),  is  an  important  authority  on  this  provision,  as  it  affects  a  claim  by  a  surviving 
spouse.  TTie  wife  died  after  47  years  of  marriage,  leaving  the  bulk  of  her  estate  to  her 
grandchildren  and  almost  nothing  to  her  husband.  Moreover,  during  the  last  five  years 
of  her  life  she  moved  large  sums  of  money  from  joint  accounts  which  she  held  with  her 
husband,  but  to  which  he  had  contributed  most  of  the  money,  into  accounts  and  savings 
plans  in  her  own  name.  She  did  this  without  his  knowledge  or  consent  Her  net  family 
property  was  substantially  higher  than  his.  The  Court  held  that,  by  reason  of  s.  5(6),  he 
was  entitled  to  an  amount  substantially  larger  than  half  the  difference  between  the  two 
net  family  properties. 
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Section  4(1)  defines  'Valuation  date"  and  provides  that  when  one  spouse 
dies  leaving  the  other  surviving,  the  spouses*  net  family  properties  are  to  be 
valued  as  of  the  "date  before  the  date  on  which  one  of  the  spouses  dies 
leaving  the  other  spouse  surviving". 

Section  6  of  the  Act  is  the  principal  section  that  governs  the  spouses' 
rights  upon  the  death  of  one  of  them.  The  section  gives  the  surviving  spouse 
the  right  to  elect  the  succession  entitlement  (either  as  a  beneficiary  of  a  will 
or  by  the  rules  for  distribution  on  an  intestacy)"*  or  to  receive  the 
equalization  entitlement  The  section  makes  the  equalization  entitlement 
secondary,  for  it  provides  that  unless  the  surviving  spouse  files  an  election 
within  the  specified  time,  he  or  she  is  deemed  to  have  elected  the  succession 
entitlement.^  The  election  must  be  filed  within  six  months  after  the  deceased 
spouse's  death,  but  the  court  has  power  to  extend  the  time.^ 

Section  6(4)  provides  that  a  spouse  who  elects  the  succession  entitlement 
is  also  entitled  to  receive  any  other  property  to  which  she  is  entitled  because 
of  the  deceased  spouse's  death.  Such  property  would  include  property  jointly 
owned  by  the  spouses,  and  insurance  proceeds  and  pension  benefits  directed 
to  be  paid  to  the  surviving  spouse  by  the  deceased. 

If  the  deceased  spouse's  will  expressly  so  provides,  the  surviving  spouse  is 
entitled  to  receive  both  the  gifts  made  in  the  will  and  the  equalization 
entitlement.^  Otherwise,  when  a  surviving  spouse  elects  the  equalization 
entitlement,  the  gifts  made  in  the  deceased's  will  are  revoked  and  the  will  is 
interpreted  as  if  the  survivor  predeceased  the  deceased  spouse.^  Similarly, 
when  a  surviving  spouse  elects  the  equalization  entitlement,  he  is  deemed  to 
have  disclaimed  intestacy  rights.^ 

A  surviving  spouse  who  is  a  beneficiary  of  a  pohcy  of  insurance  on  the  life 
of  and  owned  by  the  deceased  spouse  or  a  policy  on  the  hves  of  a  group  of 
which  the  deceased  was  a  member,  or  a  lump  sum  payment  under  a  pension 
or  similar  plan  provided  on  the  death  of  the  deceased,  and  who  elects  the 
equalization  entitlement,  will  have  the  payment  under  the  poUcy  or  plan 
credited  against  the  entitlement,  unless  a  written  designation  by  the  deceased 


^  Family  Law  Act,  supra,  note  1,  s.  6(l)-(3). 

5  Ibid.,  s.  6(11). 

^  Ibid.,  s.  6(10)  and  s.  2(8). 

^  Ibid.,  s.  6(5). 

^  Ibid.,  s.  6(8). 

^  Ibid.,  s.  6(9). 
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spouse  entitles  the  survivor  to  both.^^  The  deceased  spouse's  personal 
representative  may  recover  the  amount  of  a  payment  under  a  life  insurance 
poUcy  or  lump  sum  payment  under  a  pension  or  similar  plan  in  excess  of  the 
equalization  entitlement  from  the  surviving  spouse  unless  there  is  such  a 
written  designation.^^ 

A  surviving  spouse's  equalization  entitlement  has  priority  over  the  gifts 
made  in  the  deceased's  will  (other  than  a  gift  made  pursuant  to  a  contract 
entered  into  in  good  faith  and  for  valuable  consideration  except  to  the  extent 
the  court  deems  the  value  of  the  gift  to  exceed  the  consideration)/^  a 
person's  right  to  share  in  the  estate  on  intestacy,  and  a  dependants'  support 
order  under  Part  V  of  the  Succession  Law  Reform  Act,^^  except  an  order  in 
favour  of  a  child  of  the  deceased.^'' 

The  deceased's  personal  representative  may  not  make  a  distribution  of  the 
estate  for  six  months  after  the  deceased's  death,  or  after  the  personal 
representative  has  received  notice  of  an  appHcation  under  Part  I  of  the  Act, 
without  the  written  consent  of  the  surviving  spouse  or  the  court's 
authorization,^^  except  for  reasonable  advances  to  the  deceased  spouse's 
dependants. ^^  A  personal  representative  who  contravenes  these  provisions 
is  personally  Uable  to  the  surviving  spouse  for  the  amount  distributed  or  the 
amount  of  a  court  order,  whichever  is  less,  if  the  undistributed  part  of  the 
estate  is  insufficient  to  satisfy  the  order. ^^  The  court  may  make  an  order 
suspending  the  administration  of  the  deceased's  estate  on  motion  by  the 
surviving  spouse.^* 

If  the  deceased  spouse's  personal  representative  makes  a  distribution 
without  infringing  the  provisions  of  the  Act  and  the  court  then  makes  an 
order  extending  the  time  for  the  surviving  spouse's  apphcation,  any  property 
of  the  deceased  so  distributed  without  notice  of  the  apphcation  is  not 
brought  into  the  calculation  of  the  deceased  spouse's  net  family  property.^' 


1^  Ibid.,  s.  6(6). 

11  Ibid.,  s.  6(7). 

12  Ibid.,  s.  6(13). 
1^  Supra,  note  2. 
^^  Ibid.,  s.  6(12). 

15  Ibid.,  s.  6(14)-(15). 

1^  Ibid.,  s.  6(17)-(18). 

1^  Ibid.,  s.  6(19). 

1^  Ibid.,  s.  6(20). 

1^  Ibid.,  s.  6(16). 
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Section  7(1)  provides  that  the  court  may,  on  the  appUcation  of  a  spouse, 
or  a  deceased  spouse*s  personal  representative,  determine  any  matter 
respecting  the  spouses*  equalization  entitlement  Section  7(2) (b)  provides 
that  entitlement  under  section  5(2)  is  personal  as  between  the  spouses,  but 
an  apphcation  based  on  section  5(2)  may  be  made  by  or  against  a  deceased 
spouse's  estate.  Section  7(3) (c)  provides  that  an  apphcation  based  on 
section  5(2)  shall  not  be  brought  after  six  months  after  the  first  spouse's 
death. 

Under  section  10(1)  and  (2),  a  surviving  spouse  and  the  estate  of  a 
deceased  spouse  may  make  and  continue  an  apphcation  to  the  court  for  the 
determination  of  a  question  between  the  spouses  about  the  ownership  or 
right  to  possession  of  particular  property,  other  than  a  question  arising  out 
of  an  equalization.  The  court  has  power  to  make  orders  appropriate  to  the 
circumstances. 


2.       VALUATION  DATE 

(a)     The  Existing  Law 

Section  4(1)  of  the  Family  Law  Act  defines  the  term  "valuation  date".  It 
states  that,  for  the  purpose  of  rights  on  death,  the  valuation  date  is  the  date 
before  the  day  on  which  one  of  the  spouses  dies  leaving  the  other  spouse 
surviving.  We  understand  that  this  date  was  chosen  to  overcome  the  problem 
that  arises  when  a  spouse  dies  owning  an  interest  in  property  other  than  a 
matrimonial  home  as  joint  tenant  with  a  third  party.^^  If  that  spouse  dies 
before  the  other  joint  tenant,  the  latter  acquires  tiie  property  by  survivorship 
on  the  death  of  the  spouse.  Thus,  the  deceased  spouse  would  have  no 
property  interest  in  the  property  at  death  and,  therefore,  no  interest  that 
could  be  shared  with  the  surviving  spouse.  Such  a  result  would  leave  a 
surviving  spouse  substantially  worse  off  than  if  she  had  separated  prior  to 
death.  The  choice  of  an  earher  date  overcomes  this  problem. 
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Another  provision  applies  when  the  property  is  the  matrimonial  home.  Section  26(1) 
provides  that  if  a  spouse  dies  owning  an  interest  in  a  matrimonial  home  as  joint  tenant 
with  a  person  other  than  his  or  her  spouse,  the  joint  tenancy  is  deemed  severed 
immediately  before  the  time  of  death.  The  effect  of  this  is  that  the  deceased's  interest 
would  be  that  of  a  tenant  in  common,  which  survives  death,  is  subject  to  the  laws  of 
succession,  and  can  be  made  subject  to  the  provisions  of  Part  I  of  the  Act  as,  indeed,  it 
is:  the  definitions  of  "matrimonial  home,"  "net  family  property"  and  "property"  in  s.  4(1) 
have  that  result.  We  address  the  problems  caused  by  s.  26(1)  infra,  this  ch.. 
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(b)     Problems  with  the  Existing  Law 

The  decision  to  value  assets  on  the  day  before  the  death  of  a  spouse  has 
consequences  that  violate  the  fundamental  principle  of  equalization. 
Expenses  and  Uabihties  triggered  by  death  may  reduce  the  value  of  the 
estate,  but  these  are  not  taken  into  account  if  the  valuation  date  is  the  day 
before  death.  For  example,  at  death,  an  estate  will  incur  funeral  and 
testamentary  expenses.  It  may  also  incur  income  tax  liability  for  taxable 
capital  gains  from  the  deemed  disposition  of  capital  property  on  death.^^  As 
well,  the  spouses  may  have  structured  their  assets  so  as  to  transfer  some 
wealth  to  the  survivor  by  a  joint  tenancy  or  the  purchase  of  an  insurance 
pohcy  payable  to  the  survivor.  On  the  day  before  death,  the  value  of  any 
such  assets  are  not  included  in  the  property  of  the  survivor.  The 
"equalization"  of  assets  based  on  ownership  on  the  day  before  death  may 
result  in  the  surviving  spouse  receiving  more  than  an  equal  share  of  the 
wealth  generated  during  the  relationship,  at  the  expense  of  the  estate.^^ 
This  may  frustrate  the  abihty  of  the  deceased  spouse  to  will  her  share  of 
family  property  to  beneficiaries  of  her  choice,  and  it  may  also  prevent  the 
satisfaction  of  statutory  obligations  to  dependants. 

The  current  valuation  date  will  result  in  the  inclusion  of  the  value  of  an 
interest  in  a  property  owned  jointly  by  spouses,  although  at  the  moment  of 
death  the  surviving  spouse  becomes  its  sole  owner.  The  estate  of  the 
deceased  spouse  must  include  her  interest  in  the  joint  tenancy  in  her  net 
family  property  and  possibly  make  an  equalization  payment  on  it,  although 
it  is  no  longer  owned  by  the  estate.  A  similar  situation  arises  with  annuities 
and  pensions.  If  the  deceased  spouse  received  an  annuity  terminating  on 
death,  it  will  not  be  available  to  the  estate.  The  current  valuation  date, 
however,  forces  the  estate  to  include  the  annuity  in  its  net  family  property 
and  possibly  make  an  equalization  payment  calculated  on  the  value  of  assets 
before  death  which  no  longer  exist 
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Compare  Brian  A  Schnurr,  "Estate  Matters  and  the  Family  Law  Act  -  A  Seven-Year 
Retrospective",  in  Family  Law  Conference  1993  (Scarborough,  OnL:  Carswell,  1993).  The 
funeral  and  testamentary  expenses  are  debts  of  the  estate,  with  priority  over  general 
creditors:  AH.  Oosterhoff,  Text,  Commentary  and  Cases  on  Wills  and  Succession  (3rded.) 
(Toronto:  Carswell,  1990),  at  38. 

Compare  Wolfe  D.  Goodman,  "Depletion  of  Net  Family  Property  and  Defeating  a 
Spouse's  Claim  to  an  Equalizing  Payment  at  Death"  (1986),  7  Est,  &  Tr.  Q.  289; 
Glen  D.  Feltham,  "Estate  Planning  and  the  Family  Law  Act:  A  Guide  for  the  General 
Practitioner"  (1986-1988),  8  Est  &  Tr.  Q.  296,  at  314-26;  Barry  S.  Corbin,  "The  Impact 
of  Ontario's  Family  Law  Act,  1986  on  Estate  Administration"  (1986),  7  Est.  &  Tr.  Q. 
208,  at  224-25;  Berend  Hovius  and  Timothy  G.  Youdan,  The  Law  of  Family  Property 
(Toronto:  Carswell,  1991),  at  536;  Oosterhoff,  supra,  note  21,  at  681,  683-84. 
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The  statutory  valuation  date  has  also  caused  problems  in  valuing  an  asset. 
When  property  in  which  persons  have  limited  interests  is  being  valued,  it  is 
normal  to  take  their  life  expectancy  into  account.  Thus,  a  person's  age  or 
terminal  illness  may  affect  the  value  of  the  interest  The  main  "fact"  relevant 
to  the  valuation  of  the  interest  of  a  deceased  spouse  under  the  Family  Law 
Act  is  the  imminent  death  of  the  spouse.  Should  that  fact,  or  the  deceased's 
age  or  state  of  health,  be  taken  into  account?  Opinions  on  this  issue  are 
divided.^ 

As  a  general  rule,  to  require  an  estate  to  share  the  value  of  assets  that 
disappear  or  depreciate  on  the  deceased's  death  violates  the  principle  that 
spouses  have  a  statutory  right  to  only  one-half  of  the  surplus  wealth 
generated  during  a  marriage,  after  the  payment  of  debts  and  Uabilities.  If  the 
valuation  date  were  changed  to  the  date  of  death,  these  problems  would  no 
longer  exist^"* 

Further,  if  the  value  of  a  person's  property  increases  on  his  death  it  would 
be  appropriate  for  the  estate  to  share  the  increase,  unless  the  assets  are 
excluded  property.  An  increase  of  the  value  of  property  after  death  will  be 
a  rare  occurrence,  however.  It  will  occur  most  commonly  in  situations  in 
which  the  deceased  spouse  owned  a  contract  of  term  life  insurance  paying 
a  death  benefit  to  her  estate.  In  that  case,  the  cash  surrender  value  of  the 
poHcy  before  death  will  have  a  much  lower  value  than  the  full  value  of  the 
death  benefit  Of  course,  the  death  benefit  of  a  life  insurance  policy  is 
excluded  property  pursuant  to  section  4(2)  of  the  Family  Law  Act.  It  is  also 
possible  to  imagine  other  circumstances  in  which  the  value  of  property  will 
increase  after  death.  For  example,  if  the  deceased  spouse  had  majority 
ownership  of  a  company  with  sound  underlying  value,  but  which  the  spouse 
had  managed  poorly,  the  value  of  the  shares  might  increase  on  death. 


^  See,  for  example,  Wolfe  D.  Goodman,  "Defeating  a  Spouse's  Qaim  under  Part  I  of  The 
Family  Law  Act,  on  the  Death  of  the  Other  Spouse",  in  Law  Society  of  Upper  Canada 
and  the  Canadian  Bar  Association  -  Ontario,  Continuing  Legal  Education  Joint  Program, 
The  New  Family  Law  Act  for  Solicitors  (Toronto:  March  4,  1986)  Fl,  at  F4;  Feltham, 
supra,  note  22,  at  317. 

^''      Compare  Hovius  and  Youdan,  supra,  note  22,  at  536. 


108 


(c)     Options  for  Reform 

(i)      Change  the  Date  of  Valuation  to  the  Moment  After  Death 

Amending  the  definition  of  valuation  date  found  in  section  4(1)  of  the 
Family  Law  Act  to  the  moment  after  death  would  amehorate  the  problems 
with  the  existing  law  noted  above.  This  amendment  alone,  however,  could 
have  undesirable  impHcations.  As  a  consequence  of  this  change,  assets 
received  by  or  payable  to  the  surviving  spouse  on  the  death  of  the  other, 
such  as  property  owned  jointly  with  the  deceased  and  pension  benefits,  would 
not  be  included  in  the  deceased's  net  family  property,  but  in  that  of  the 
survivor.  Nor  would  any  such  assets  be  included  in  the  net  family  property 
of  the  deceased  spouse  if  they  are  received  by  or  payable  to  a  third  party. 
This  result  could  tempt  a  spouse  to  put  property  beyond  the  reach  of  the 
other  spouse  by  leaving  it  to  another  under  a  **will  substitute".  This  can  be 
done,  for  example,  by  taking  title  to  property  as  joint  tenant  with  another 
person  or  by  designating  the  other  person  as  beneficiary  of  a  pension  plan 
or  contract  of  insurance. 

The  interests  of  surviving  spouses  will  receive  some  protection  if  the 
Legislature  implements  our  above  recommendation  to  strengthen  anti- 
avoidance  provisions  in  the  statute  by  enacting  special  provisions  to  allow  the 
reversal  of  fraudulent  transactions.  These  provisions,  however,  place  an  onus 
on  the  surviving  spouse  to  prove  fraudulent  intent  that  may  be  difficult  to 
satisfy  after  the  death  of  the  spouse.  As  well,  the  court  has  a  discretionary 
power  to  vary  an  equalization  payment  under  section  5(6)  if  it  would  be 
unconscionable,  having  regard  to  a  spouse's  intentional  depletion  of  the 
value  of  her  estate.  To  obtain  this  remedy,  however,  the  surviving  spouse 
must  also  satisfy  a  high  burden.  In  our  view,  these  protections  are  not 
sufficient  to  prevent  avoidance  of  the  statute  by  *Svill  substitutes". 


(ii)      Change  the  Date  of  Valuation  to  the  Moment  After  Death 
and  Provide  for  a  "Claw  Back" 

The  interests  of  surviving  spouses  would  receive  better  protection  if  the 
Legislature  introduced  further  anti-avoidance  measures  along  with  an 
amendment  to  change  the  valuation  date  to  the  moment  after  death.  The 
Legislature  could  strengthen  anti-avoidance  provisions  to  assist  surviving 
spouses  to  obtain  a  fair  share  of  the  assets  of  the  relationship.  As  one  option, 
the  Legislature  could  deem  any  joint  tenancy  owned  by  a  spouse  and  a  third 
person  to  be  severed  at  death,  thereby  converting  them  into  tenancies  in 
common.  As  a  result,  one-half  of  their  value  would  remain  part  of  the  estate 
of  the  deceased  spouse.  As  an  alternative,  the  legislature  could  enact  a 
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provision  to  "claw  back"  the  value  of  any  assets  distributed  to  a  third  party 
on  a  (71/ «5/- testamentary  disposition.  This  approach  would  have  the  advantage 
of  recapturing  the  value  of  assets  disposed  of  through  the  vehicle  of  an 
insurance  poUcy,  as  well  as  those  held  in  joint  tenancy. 

The  latter  option,  which  is  capable  of  affecting  all  forms  of  quasi- 
testamentary  dispositions,  appears  to  be  the  most  effective  means  to  prevent 
the  frustration  of  the  pohcy  of  the  Act.  Although  a  "claw  back"  would 
interfere  with  property  rights  of  spouses  by  restricting  the  power  to  alienate 
assets,  it  would  not  interfere  with  the  rights  of  third  party  joint  tenants  or 
beneficiaries  of  death  benefits.  Such  a  provision  is  justifiable  because 
techniques  such  as  holding  an  asset  on  joint  tenancy  or  purchasing  a  contract 
of  life  insurance  in  favour  of  a  third  party  are  ^w«5z-testamentary 
dispositions.^^  Providing  for  a  "claw  back"  in  these  cases  would  be 
consistent  with  the  suspension  of  the  operation  of  the  will  of  the  deceased 
when  a  surviving  spouse  elects  equalization.  Enacting  "claw  back"  provisions 
would  also  be  consistent  with  similar  provisions  in  the  Succession  Law  Reform 
Acf^  designed  to  protect  the  interest  of  dependants  of  a  deceased. 

If  the  surviving  spouse  is  the  beneficiary  of  an  insurance  poUcy  or  death 
benefits  of  a  pension,  or  obtains  a  full  interest  in  an  asset  owned  on  a  joint 
tenancy  with  the  other  spouse,  a  "claw  back"  is  unnecessary.  As  these 
arrangements  grant  the  surviving  spouse  direct  ownership  of  family  assets, 
there  is  no  need  to  include  their  value  in  the  net  family  property  of  the 
deceased  spouse  for  the  purposes  of  equalization.  The  surviving  spouse  will 
receive  a  lower  equalization  payment,  but  only  to  the  extent  of  the  value  of 
property  that  has  ah-eady  passed  to  her  by  a  will  substitute. 

A  related  issue  is  the  relevance  of  the  section  4(2)  exclusion  of  the  value 
of  life  insurance  proceeds  from  the  net  family  property  of  the  beneficiary.  In 
the  current  statute,  this  provision  appUes  only  to  proceeds  from  poUcies  on 
the  life  of  a  third  party,  because  the  valuation  date  is  the  day  before  death. 
If  the  Act  is  amended  to  provide  that  the  valuation  date  is  the  date  of  death, 
then  this  provision,  as  currently  drafted,  would  exclude  the  value  of  a  pohcy 
on  the  life  of  a  deceased  spouse.  An  exception  from  this  exclusion  appears 
to  be  warranted  for  proceeds  of  insurance  on  the  life  of  the  deceased  spouse 
and  owned  by  that  spouse.  A  contract  of  insurance  on  the  life  of  the 
deceased  spouse  will  typically  be  an  economic  product  of  the  relationship, 
either  because  the  deceased  spouse  made  payments  on  the  contract  during 


"^      See  Wolfe  D.  Goodman,  "Family  Law — Report  of  Family  Law  Act  Committee  of 
Canadian  Bar  Association  -  Ontario"  (1990),  10  Est.  &  Tr.  J.  75,  at  77-78. 

^^      Supra,  note  2,  s.  72.  See  Oosterhoff,  supra,  note  21,  at  733-39. 
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the  relationship,  or  received  it  as  part  of  an  employment  compensation 
package.  This  suggests  that  such  proceeds  should  be  included  in  the  net 
family  property  of  the  surviving  spouse. 

The  Commission  recommends  that  clause  5  of  the  definition  of  ^Valuation 
date"  in  section  4(1)  of  the  Family  Law  Act  should  be  amended  to  provide 
that  when  one  spouse  dies  and  is  survived  by  the  other,  the  valuation  date 
is  the  date  of  death,  and  the  time  of  valuation  is  immediately  after  death. 

The  Commission  recommends  that  the  definition  of  "net  family  property" 
in  section  4(1)  of  the  Family  Law  Act  should  be  amended  to  provide  that 
property  other  than  property  excluded  under  section  4(2)  which  the  deceased 
spouse  was  competent  to  dispose  immediately  before  death  should  be 
included  in  that  spouse's  net  family  property  at  its  value  on  the  valuation 
date,  except  to  the  extent  that  the  property  is  otherwise  included  in  the  net 
family  property  of  the  surviving  spouse. 

The  Commission  further  recommends  that  the  definition  of  "net  family 
property"  in  section  4(1)  of  the  Family  Law  Act  should  be  amended  to 
provide  that  pension  or  insurance  benefits  received  by  the  surviving  spouse 
in  consequence  of  the  death  of  the  other  spouse  should  be  included  in  the 
net  family  property  of  the  surviving  spouse  and  excluded  from  that  of  the 
deceased  spouse. 


3.       CREDITS  AGAINST  EQUALIZATION  PAYMENT 

(a)     Insurance  and  Pension  Payments 

Section  6(6)  provides  that  if  the  surviving  spouse  is  the  beneficiary  of  a 
policy  of  life  insurance  on  the  deceased's  life  that  is  owned  by  the  deceased, 
or  on  the  Uves  of  a  group  of  which  the  deceased  was  a  member,  the  payment 
under  the  poUcy  must  be  credited  against  the  surviving  spouse's  equaUzation 
entitlement,  unless  the  deceased  has  made  a  written  designation  that  the 
survivor  shall  receive  both.  The  subsection  appUes  only  to  a  contract  of  life 
insurance,  not  to  a  contract  of  accident  and  sickness  insurance. 

Section  6(6)  makes  a  similar  provision  for  a  lump  sum  payment  payable 
to  a  surviving  spouse  as  beneficiary  under  a  pension  or  similar  plan  on  the 
death  of  the  deceased  spouse.  The  subsection  does  not  extend  to  periodic 
payments. 

Section  6(7)  makes  a  complementary  provision  permitting  the  estate  to 
recover  insurance  and  pension  payments  in  excess  of  the  equalization 
entitlement  from  the  surviving  spouse. 


Ill 


(b)    Problems  with  the  Existing  Provisions 

The  choice  of  the  day  before  death  as  the  valuation  date  prompted  the 
enactment  of  section  6(6)  and  (7).  Otherwise,  a  surviving  spouse  could 
receive  the  benefits  of  a  life  insurance  pohcy  without  including  this  asset  in 
her  net  family  property.  The  net  family  property  of  the  deceased  spouse 
would  reflect  the  before-death  value  of  any  such  policy,  the  cash  surrender 
value.  As  a  result,  the  surviving  spouse  would  receive  more  than  one-half  of 
the  value  of  property  acquired  during  the  relationship.  However,  if  the 
Legislature  amends  the  definition  of  the  valuation  date  to  the  moment  after 
death,  and  provides  that  proceeds  of  an  insurance  pohcy  on  the  life  of  the 
other  spouse  is  included  in  the  net  family  property  of  the  survivor, 
section  6(6)  is  redundant. 

Similarly,  if  the  valuation  date  is  altered,  the  rationale  for  section  6(7)  no 
longer  exists.  The  value  of  these  assets  will  be  included  in  the  net  family 
property  of  the  surviving  spouse. 


(c)     Option  for  Reform 

If  the  Legislature  were  to  implement  the  change  to  the  valuation  date 
recommended  above,  sections  6(6)  and  (7)  of  the  Act  would  no  longer  serve 
any  purpose.  The  Commission  therefore  recommends  that  if,  and  only  if,  the 
Legislature  implements  this  recommendation,  sections  6(6)  and  (7)  of 
the  Family  Law  Act  should  be  repealed. 


4.       ELECTION 

(a)     Persons  Entitled  to  Make  the  Election 

(i)     The  Existing  Law 

Section  6(1),  (2),  and  (3)  require  that  a  surviving  spouse  elect  the 
succession  entitlement  or  the  equalization  entitlement.  However,  the 
legislation  does  not  make  it  clear  who  may  make  the  election.  Section  7(2) 
makes  the  equalization  entitlement  personal  as  between  the  spouses.  For  that 
reason,  the  Ontario  Court  of  Appeal  held  in  Rondberg  Estate  v.  Rondberg 
Estate^^  that  if  the  surviving  spouse  dies  without  having  made  an  election, 
the  right  of  election  is  gone  and  cannot  be  exercised  by  the  personal 


27 


(1989),  70  O.R.  (2d)  146,  22  RKL  (3d)  27  (CA). 
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representatives  of  that  spouse.  The  Court  was  of  the  view  that  the  decision 
whether  to  override  the  deceased's  testamentary  wishes  is  one  of  the  most 
personal  that  a  surviving  spouse  can  make,  and  not  primarily  a  financial  one. 

The  existing  Act  also  does  not  clearly  indicate  if  the  committee  or  an 
individual  acting  under  a  continuing  power  of  attorney  may  make  an  election 
for  a  surviving  spouse  who  lacks  the  capacity  to  do  so.  However,  the  courts 
have  held  that  in  such  circumstances  a  committee^^  and  an  individual  under 
a  continuing  power  of  attomey^^  can  make  an  election. 

The  lack  of  clarity  in  the  existing  statute  suggests  the  need  for  an 
amendment  to  make  exphcit  who  has  the  right  to  elect  equalization. 


(ii)      Options  for  Reform 

a.   Amend  the  Act  to  AfRrm  that  a  Personal  Representative 
May  Not  Elect  Equalization  on  Behalf  of  a  Spouse 

An  amendment  to  affirm  the  entitlement  to  elect  equalization  would 
codify  the  existing  law,  thereby  adding  certainty.  There  are  practical  reasons 
to  treat  the  equalization  entitlement  as  non-transferable.  The  personal 
representative  will  often  be  a  family  member  who  might  gain  or  lose  if  the 
surviving  spouse,  now  deceased,  received  an  equalization  payment.  Thus,  he 
would  be  in  a  conflict  of  interest  position  if  entitled  to  make  the  election.  As 
well,  if  the  entitlement  may  be  exercised  by  a  personal  representative,  special 
provision  must  be  made  for  the  situation  in  which  the  spouses  die  at  the 
same  time  or  in  circumstances  in  which  it  is  impossible  to  determine  who 
died  first  This  approach  has  drawbacks,  however.  It  would  deny  a  spouse  the 
opportunity  to  bequeath  her  half  of  family  property  to  heirs  of  her  choice  or 
to  support  her  dependants.  It  should  be  noted  that  the  current  restriction  of 
the  right  to  claim  an  equalization  entitlement  under  section  5(2)  to  surviving 
spouses  has  the  same  consequence  for  a  spouse  who  dies  first.  The  statute 
denies  the  latter  recognition  of  her  contribution  to  the  accumulation  of  family 
property  and  the  ability  to  bequeath  her  share  of  it. 


^*      See  Ward  v.  National  Trust  Co.,  unreported  (October  24,  1990,  Ont.  Gen.  Div.). 

2*      See  Anderson  v.  Anderson  Estate  (1990),  74  O.R  (2d)  58,  27  RF.L.  (3d)  88  (H.CJ.). 
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b.   Amend  the  Act  to  Recognize  the  Right  of  a  Personal 
Representative  to  Elect  Equalization 

The  drawbacks  of  the  above  option  would  be  avoided  by  the  amendment 
of  the  Act  to  permit  a  personal  representative  to  elect  equalization.  As  a 
practical  matter,  if  implemented,  this  approach  would  create  a  conflict  of 
interest  in  some  personal  representatives,  but  the  common  law  and  statute 
already  impose  on  personal  representatives  the  duty  to  get  in  the  estate  and 
to  distribute  it.  The  ordinary  rules  should  prove  flexible  enough  to  deal  with 
any  conflicts  of  interest  To  be  consistent,  the  Act  would  also  have  to  be 
amended  to  ensure  that  the  personal  representative  of  a  spouse  who  happens 
to  die  first,  but  who  possesses  less  than  an  equal  share  of  family  property, 
should  also  have  the  right  to  elect  equalization. 

The  Commission  hesitates,  however,  to  recommend  these  amendments. 
Although  it  would  be  consistent  with  the  purpose  of  the  Act  to  recognize  that 
the  right  to  elect  equalization  survives  death,  the  Commission  has  concerns 
about  the  potential  harm  such  amendments  might  cause  to  the  interests  of 
surviving  spouses  who  possess  more  than  one-half  of  the  family  property.  If 
a  deceased  spouse  has  a  lesser  net  family  property,  that  spouse*s  personal 
representative  would  have  a  duty  to  elect  equalization  in  order  to  maximize 
the  estate  for  the  heirs  by  will  or  on  an  intestacy  of  the  deceased  spouse.  In 
some  cases,  equalization  may  force  the  sale  of  major  assets,  such  as  the 
family  home,  in  order  to  satisfy  a  payment.  In  hght  of  the  negative  impact  of 
an  equalization  claim  on  a  surviving  spouse,  the  Commission  does  not 
recommend  this  amendment. 


c.    Amend  the  Act  to  Provide  Expressly  that  a  Committee 
or  an  Attorney  May  Elect  Equalization 

A  less  vexing  issue  is  whether  substitute  decision-makers  may  make  an 
election  under  the  Family  Law  Act.  The  courts  have  accepted  that  a 
substitute  decision-maker,  such  as  a  committee  or  individual  with  a  power  of 
attorney,  has  the  right  to  elect  equalization  under  the  current  statute.  A 
substitute  decision-maker  is  required  to  make  property  decisions  that  are  in 
the  best  interests  of  the  person  for  whom  he  or  she  is  acting.  More 
importantiy,  that  person  is  still  aUve  and  could,  if  competent,  have  made  the 
election  himself  or  herself.  We  beheve  that  a  substitute  decision-maker  of  a 
surviving  spouse  should  be  entitled  to  make  the  election  for  that  spouse.^^ 


^^      Compare  Goodman,  supra,  note  25,  at  80. 
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The  Commission  recommends  that  section  6(1)  of  the  Family  Law  Act 
should  be  amended  to  provide  expressly  that  a  substitute  decision-maker, 
such  as  an  attorney  under  a  continuing  power  of  attorney  and  a  committee, 
may  make  an  election  on  behalf  of  a  surviving  spouse. 


(b)     Revocation  of  Election 

(i)      The  Existing  Law 

The  Act  does  not  say  whether  an  election,  once  made,  can  be  revoked. 
Some  guidance  can  be  obtained  from  Re  Van  der  Wyngaard?^  The  husband 
and  wife  were  separated  when  she  died.  She  left  him  a  substantial  portion 
of  her  estate  in  an  earher  will,  but  excluded  him  from  her  last  wilL  He  filed 
a  caveat,  contesting  the  last  will  for  lack  of  capacity,  and  an  election  for 
equalization.  The  estate  moved  unsuccessfully  to  remove  the  caveat.  The 
Court  held  that  the  husband  could  elect  to  take  under  the  Act  in  the  event 
the  last  will  should  be  declared  vahd,  or  under  the  first  will  if  the  last  should 
be  found  invahd.  In  effect,  therefore,  the  case  holds  that  a  surviving  spouse 
may  make  a  conditional  election.  It  has  been  criticized  on  the  ground  that 
the  husband  ought  to  have  applied  under  section  2(8)  for  an  order  extending 
the  time  to  make  an  election  and  to  bring  his  appUcation,  until  his  attack  on 
his  wife's  last  will  had  been  brought  to  a  conclusion. 

However,  in  a  more  recent  case,  the  Court  held  that  an  election  could  not 
be  revoked.  Re  Bolfan  Estate^^  involved  a  fact  situation  similar  to  that  in  Re 
Van  der  Wyngaard,  although  that  case  was  not  referred  to  in  the  judgment. 
The  wife's  will  left  a  portion  of  her  estate  to  her  husband.  He  made  a  timely 
election  to  take  his  equalization  entitlement  in  heu  of  the  gift  under  the  will. 
Then  he  contested  the  will  for  lack  of  capacity,  and  the  question  arose 
whether  he  had  standing  to  contest  the  will.  The  Court  held  that  he  lacked 
standing  since  he  made  his  election  against  the  will,  that  the  Act  did  not 
permit  him  or  the  Court  to  revoke  his  election,  and  that  the  Court  did  not 
have  an  inherent  jurisdiction  to  revoke  it  either. 

The  conflict  between  Re  Van  der  Wyngaard  and  Re  Bolan  Estate  indicates 
the  need  for  a  legislative  amendment  to  clarify  the  law. 


^1      (1987),  59  O.R.  (2d)  195,  7  RF.L.  (3d)  81  (Suit.  Ct.)- 

^^      (1992),  87  D.UR.  (4th)  119,  38  RF.L.  (3d)  250  (Ont  Gen.  Div.). 
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(ii)      Options  for  Reform 

a.   Amend  the  Act  to  Deny  Expressly  the  Power  to 
Revoke  an  Election 

The  Legislature  could  amend  the  Act  to  preclude  spouses  from  revoking 
an  election.  This  amendment  would  have  the  virtue  of  clarifying  the  law  and 
providing  certainty  to  executors  and  administrators  of  estates.  The  surviving 
spouse  can  apply  for  an  extension  of  time  under  section  2(8);  it  appears  that 
the  courts  are  not  reluctant  to  grant  extensions.^^  Nonetheless,  under  that 
section  an  apphcant  must  satisfy  the  court  that  there  mq  prima  facie  grounds 
for  rehef,  that  rehef  is  unavailable  because  of  delay  that  was  incurred  in  good 
faith,  and  that  no  person  will  suffer  substantial  prejudice  by  the  delay.  A 
deserving  apphcant  may  not  always  meet  all  three  criteria.^''  The  lack  of  a 
right  or  power  to  revoke  can  cause  serious  hardship  to  a  surviving  spouse. 
This  is  caused  in  part  by  the  short  time  within  which  the  survivor  must  make 
the  election.  Often  the  survivor  will  not  have  all  the  information  necessary 
to  make  an  informed  election  within  the  time  limit,  or  may  have  made  an 
election  based  on  mistake  of  fact  or  law.  Apart  from  the  Act,  the  law  would 
not  recognize  an  election  made  in  those  circumstances.  An  amendment  to 
preclude  the  revocation  of  an  election  could  cause  substantial  unfairness. 


b.   Grant  Spouses  the  Right  to  Revoke  an  Election 

The  goal  of  preventing  unfairness  would  be  better  served  by  an 
amendment  to  permit  spouses  to  revoke  an  election.  This  right  should  apply 
not  only  to  an  election  for  equalization,  but  also  to  an  election  and  a  deemed 
election  for  succession.  The  Commission  recognizes  that  the  right  to  revoke 
could  be  abused  if  it  were  unlimited.  It  could  also  affect  adversely  the 
interests  of  others,  including  the  executors  and  administrators  of  the  estate 
of  the  deceased,  and  any  heirs  or  third  parties  who  acquire  an  interest  in 
assets  of  the  estate,  especially  if  exercised  after  the  statutory  six-month 
period  has  expired.  Hence  we  think  it  best  to  permit  revocation  only  with 
leave  of  the  court. 

The  Commission  recommends  that  Part  I  of  the  Family  Law  Act  should 
be  amended  to  permit  elections,  including  deemed  elections,  to  be  revoked 
at  any  time  with  leave  of  a  judge  on  notice  to  all  interested  parties. 


^^      See  Schnurr,  supra,  note  21,  at  2. 


^^      For  example,  it  has  been  held  that  the  absence  of  bad  faith  does  not  necessarily  indicate 
the  presence  of  good  faith:  Rae  v.  Rae  (1987),  59  O.R.  (2d)  225  (S.C). 
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If  the  surviving  spouse  makes  an  election  or  a  deemed  election  for 
succession,  he  or  she  may  wish  to  revoke  that  election  and  re-elect  the 
equalization  entitlement.  If  the  revocation  takes  place  after  the  personal 
representative  is  permitted  to  make  distribution  and  he  has  made  a 
distribution,  there  may  be  insufficient  assets  left  in  the  estate  to  satisfy  the 
equalization  entitlement.  Section  6(16)  addresses  this  problem  in  the  context 
of  an  application  to  extend  the  time  for  a  spouse's  apphcation  based  on 
section  5(2).  It  provides  that  any  property  of  the  deceased  already  distributed 
before  the  order  extending  the  time  and  without  notice  of  the  application,  is 
not  brought  into  the  calculation  of  the  deceased's  net  family  property.  When 
a  surviving  spouse  revokes  after  the  limitation  period,  he  would,  presumably, 
have  to  make  apphcation  for  an  extension  of  time  to  make  another  election. 
It  is  possible  that  section  6(16)  would,  therefore,  apply  automatically.  For 
greater  certainty,  section  6(16)  should  be  amended  to  apply  also  to 
revocations. 

The  Commission  recommends  that  section  6(16)  of  the  Family  Law  Act 
should  be  amended  to  apply  when  a  surviving  spouse  revokes  an  election  or 
deemed  election  for  a  will  or  a  share  of  the  estate  according  to  the  rules  of 
intestacy,  and  then  elects  to  apply  for  an  equalization  of  family  property. 


(c)  The  Limitation  Period 

A  related  issue  is  the  limitation  period  for  the  filing  of  an  election.  The 
statute,  in  section  6(10),  currently  imposes  a  limitation  period  of  six  months 
after  the  date  of  death.  A  corresponding  provision,  section  6(14),  precludes 
distribution  of  the  estate  of  a  deceased  spouse  for  six  months  after  death 
without  the  consent  of  the  surviving  spouse,  or  court  authorization.  The 
Commission  regards  this  period  as  too  short  to  allow  the  surviving  spouse 
sufficient  time  to  make  an  election.  Moreover,  some  confusion  may  arise 
because  this  period  differs  from  that  imposed  by  the  Succession  Law  Reform 
Act,^^  which  precludes  an  apphcation  for  dependant's  reUef  made  after  six 
months  from  the  grant  of  letters  probate  or  letters  of  administration.  It 
would  assist  executors  and  administrators  if  one  limitation  period  governed 
all  possible  family-related  claims  on  an  estate. 

The  Commission  recommends  that  section  6(10)  of  the  Family  Law  Act 
should  be  amended  to  provide  that  a  surviving  spouse's  election  shall  be  filed 
within  six  months  from  the  grant  of  letters  probate  or  letters  of 
administration. 


35 


Supra,  note  2,  s.  61, 
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5.        EQUALIZATION  CLAIM  MADE  BEFORE  DEATH 

(a)  The  Existing  Law 

It  may  happen  that  a  spouse  makes  an  application  for  equalization  on  the 
breakdown  of  the  marriage  and  receives  the  equalization  entitlement.  If  the 
other  spouse  subsequently  dies,  leaving  property  by  will  to  the  first,  the 
question  arises  whether  the  survivor  is  entitled  to  take  the  benefits  under  the 
will  after  having  received  the  equalization  payment.  An  equalization  payment 
does  not  revoke  gifts  in  a  will.  Under  the  Family  Law  Act,  gifts  in  a  will  are 
revoked  only  if  a  surviving  spouse  makes  an  election  for  equalization  on 
death,  pursuant  to  section  6(8).  If  the  marriage  was  tenninated  by  divorce  or 
nullity  decree,  however,  the  gifts  in  the  will  would,  absent  a  contrary 
intention  in  the  will,  be  revoked  by  virtue  of  section  17(2)  of  the  Succession 
Law  Reform  Act.  If  the  deceased  spouse  did  not  have  a  valid  will,  according 
to  the  intestacy  rules  the  surviving  spouse  would  also  have  a  right  to  share 
in  the  estate  before  a  divorce  or  nuUity  is  declared.  After  making  an 
equalization  payment,  a  spouse  should,  of  course,  have  made  a  new  will.  A 
spouse  may  not  have  the  capacity  to  do  so,  however.  Indeed,  many  spouses 
are  unaware  of  the  law  in  this  respect  and  assume  that  the  other  spouse  is 
automatically  disinherited. 

(b)  Options  for  Reform 

(i)      Introduce  a  Presumption  that  an  Equalization  Payment 
Revokes  a  Will  and  Rights  Under  the  Intestacy  Rules 

The  Legislature  could  amend  the  Family  Law  Act  to  introduce  a 
presumption  that  a  court  order  of  an  equalization  payment  revokes  the  right 
of  one  spouse  to  receive  a  gift  under  the  will  of  the  other  spouse  or  to 
receive  a  share  of  the  other's  estate  on  an  intestacy.  This  would  protect  the 
interests  of  those  spouses  who  do  not  wish  to  leave  their  remaining  assets  to 
their  surviving  spouse,  but  do  not  have  the  capacity  to  alter  or  make  a  will 
to  that  effect,  or  who  are  unaware  of  the  law.  This  presumption  could  extend 
to  revoke  (^rwa^Z-testamentary  dispositions,  such  as  death  benefits  under 
pension  plans  or  the  proceeds  of  life  insurance.  The  Commission  is  not 
certain,  however,  that  this  presumption  would  accurately  reflect  the  intent  of 
most  spouses.  Further,  if  spouses  have  obtained  a  court  order  for  an 
equalization  payment,  they  will  have  received  professional  legal  advice.  In  the 
circumstances,  a  soUcitor  will  advise  her  chent  of  the  need  to  alter  an  existing 
will  or  make  a  new  one.  It  seems  inappropriate,  therefore,  to  introduce  a 
presumption  that  a  spouse  who  has  not  expressly  revoked  gifts  to  his  spouse 
intended  revocation. 
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(ii)   Preserve  the  Existing  Law 

Given  the  likelihood  that  a  spouse  will  receive  professional  legal  advice  at 
the  time  a  court  orders  an  equalization  payment,  the  Commission  concludes 
that  a  legislated  presumption  that  all  gifts  by  will  and  rights  under  intestacy 
should  be  revoked  is  inappropriate.  No  amendment  to  the  Act  is 
recommended. 


6.       CONSEQUENCES  OF  AN  ELECTION  FOR  EQUALIZATION 

(a)     Acceleration  of  Interest 

Section  6(8)  provides  that  when  a  surviving  spouse  makes  an  election  for 
equalization,  the  deceased's  will,  unless  it  provides  otherwise,  is  to  be 
interpreted  as  if  the  survivor  predeceased  the  deceased.  A  consequence  of 
this  provision  is  the  acceleration  of  postponed  interests.  This  issue  was 
addressed  in  Stewart  v.  Stewart  Estate?^  The  testator  left  a  life  interest  to  his 
wife,  with  remainder  to  his  daughter,  but  with  a  gift  over  to  the  daughter's 
issue  if  she  predeceased  the  wife  and  a  further  gift  over  to  named  charities 
if  she  predeceased  the  wife  without  issue.  The  daughter's  interest  was,  thus, 
vested  subject  to  divestment.  The  wife  made  an  election  for  equalization.  The 
Court  held  that  the  interest  of  the  daughter  accelerated  and  took  effect 
immediately. 

The  finding  of  the  Court  in  Stewart  v.  Stewart  Estate  is  a  reasonable 
interpretation  of  the  Act  It  does  not  appear  to  have  generated  any 
problems.  Thus,  no  change  in  the  legislation  is  required  on  this  issue. 

(b)  Loss  OF  Right  of  Representation 

It  is  possible  to  construe  the  provision  regarding  the  interpretation  of  the 
deceased's  will  in  section  6(8),  discussed  above,  restrictively,  so  that  it  apphes 
only  to  that  part  of  the  will  which  disposes  of  property.  The  provision  states: 

6. — (8)  When  a  surviving  spouse  elects  to  receive  the  entitlement  under 
section  5,  the  gifts  made  to  him  or  her  in  the  deceased  spouse's  will  are 
revoked  and  the  will  shall  be  interpreted  as  if  the  surviving  spouse  had  died 
before  the  other,  unless  the  will  expressly  provides  that  the  gifts  are  in  addition 
to  the  entitlement  under  section  5. 


^^      (1989),  67  O.R  (2d)  321  (H.CJ.). 
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However,  the  language  of  the  provision  appears  to  make  it  apply  to  the 
entire  wiil.^^  Thus,  it  applies  also  to  the  provision  appointing  the  executor. 
It  follows  that  a  surviving  spouse  who  makes  an  election  cannot  be  the 
executor  of  the  deceased's  estate.^^  Nor  should  the  surviving  spouse  who 
makes  an  equalization  election  be  permitted  to  be  the  administrator  or  the 
deceased's  estate,  although  the  relevant  provision,  section  6(9),  does  not 
expressly  bar  this  possibihty.  Rather,  it  provides  that  a  surviving  spouse's 
intestacy  rights  are  deemed  to  have  been  disclaimed  upon  making  an  election 
for  equalization.  The  provision  states: 

6. — (9)  When  a  surviving  spouse  elects  to  receive  the  entitlement  under 
section  5,  the  spouse  shall  be  deemed  to  have  disclaimed  the  entitlement  under 
Part  II  of  the  Succession  Law  Reform  Act. 

When  a  surviving  spouse  has  elected  for  equalization,  he  has  no  further 
interest  in  the  administration  of  the  deceased  spouse's  estate  and,  indeed,  is 
in  a  confhct  of  interest  position. 


(c)     Problems  with  the  existing  Law 

The  current  law  suffers  from  a  lack  of  clarity  concerning  the  effect  of  a 
spouse's  election  to  obtain  an  equalization  on  her  eUgibiUty  for  an 
appointment  as  an  executor,  or  administrator  of  the  estate  of  the  deceased 
spouse.  Following  Stewart  v.  Stewart  Estate,^^  it  appears  that  an  election  for 
equalization  removes  all  of  a  spouse's  rights  under  the  will.  While  it  may  be 
appropriate  to  preclude  a  spouse  who  has  elected  equalization  from 
becoming  an  executor  or  administrator  of  the  will,  the  same  logic  does  not 
apply  to  a  testamentary  provision  appointing  the  surviving  spouse  as  a  trustee 
or  guardian.  Furthermore,  it  appears  that  a  surviving  spouse  who  is  chosen 
as  a  personal  representative,  or  to  act  in  some  other  capacity  under  the  will, 
has  a  conflict  of  interest  even  before  he  has  made  an  election.  If  a  surviving 
spouse  is  automatically  precluded  from  acting  as  the  personal  representative 
of  the  deceased  during  the  period  in  which  he  has  the  option  to  make  an 
election,  the  administration  of  the  estate  and  the  preservation  of  its  assets 
are  delayed  unnecessarily.  If  the  Legislature  implements  the  above 
recommendation  to  extend  the  limitation  period  to  six  months  from  the  grant 
of  letters  probate  or  letters  of  administration,  indefinite  delays  could  occur. 


37 
38 

39 


Compare  Hovius  and  Youdan,  supra,  note  22,  at  543. 

This  is  supported  by  Stewart  v.  Stewart  Estate,  supra,  note  36,  by  implication.  For  a 
contrary  view,  see  David  C  Simmonds,  "Wills  Drafting  and  The  Family  Law  Act,  1986" 
(1987),  2  Can.  Fam.  LQ.  209,  at  211. 

Supra,  note  36. 
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(d)  Option  for  Reform 

In  order  not  to  delay  representation  of  the  estate  of  the  deceased,  the 
surviving  spouse  should  be  permitted  to  apply  for  probate  or  administration. 
However,  after  electing  equalization,  the  surviving  spouse  should  be  denied 
the  grant  or  be  removed  as  personal  representative.  The  statute  should  not 
preclude  surviving  spouses  who  have  elected  equalization  from  acting  as 
trustees  or  guardians  under  the  terms  of  a  will. 

The  Commission  recommends  that  Part  I  of  the  Family  Law  Act  should 
be  amended  to  provide  that  a  surviving  spouse  may  apply  for  letters  probate 
or  letters  of  ad  ministration  as  the  personal  representative  of  the  estate  of  the 
deceased  spouse.  The  Commission  further  recommends  that,  once  the  spouse 
elects  equalization.  Part  I  of  the  Family  Law  Act  should  preclude  the 
surviving  spouse  from  receiving  a  grant  of  probate  or  administration  in  the 
estate  of  the  other  spouse.  If  the  grant  has  ah'eady  been  made.  Part  I  of  the 
Act  should  provide  for  the  removal  of  the  surviving  spouse  as  personal 
representative  of  the  estate.  Finally,  Part  I  of  the  Act  should  expressly  permit 
a  surviving  spouse  to  act  as  a  trustee  or  guardian  under  the  terms  of  a  will 
even  after  electing  equalization. 


7.       DISTRIBUTION  OF  ESTATE 

(a)  Meaning  of  "Distribution" 

Section  6(14)  and  (15)  prohibit  "distribution"  in  the  administration  of  an 
estate  in  certain  circumstances.  The  normal  meaning  of  the  word 
"distribution"  is  the  transfer  or  delivery  of  estate  assets  to  the  beneficiaries 
of  the  estate.  The  word  must  be  distinguished  from  "disposition",  which 
normally  refers  to  the  sale  of  an  estate  asset  or  its  exchange  for  another  type 
of  asset.  The  two  are  subject  to  confusion. 

In  order  to  reduce  this  confusion,  the  Conmiission  recommends  that 
section  6(14)  and  (15)  of  the  Family  Law  Act  should  be  amended  by  adding 
the  words  "to  a  beneficiary"  immediately  after  the  word  "distribution". 

(b)  Timing  of  Distribution 

Distribution  is  prohibited  in  certain  circumstances.  Section  6(14)  provides 
that  no  distribution  may  take  place  within  six  months  after  the  death  of  a 
spouse  except  with  the  consent  of  the  survivor  or  with  leave  of  the  court. 
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(c)     Problems  with  the  Existing  Law 

This  provision,  while  salutary,  may  cause  delays  in  the  administration  of 
estates  and  unnecessary  apphcations  to  the  court.  For  example,  a  surviving 
spouse  may  file  an  election  for  equalization  or  for  succession  within  the  six 
months,  but  not  consent  to  distribution.  There  is  no  need  to  delay 
distribution  once  a  surviving  spouse  has  made  an  election  to  take  under  a 
will  or  on  intestacy. 


(d)     Option  for  Reform 

The  Act  should  be  amended  to  allow  a  personal  representative  to 
distribute  an  estate  once  a  surviving  spouse  has  made  an  election. 

The  provision  delaying  distribution  corresponds  with  the  existing  limitation 
period  governing  the  making  of  an  election.  If  the  Legislature  enacts  the 
above  recommendation  to  extend  this  period  to  allow  elections  for  the 
six-month  period  following  the  grant  of  letters  of  probate  or  letters  of 
administration,  the  restriction  on  distribution  should  be  amended 
correspondingly. 

The  Commission  reconmiends  that  section  6(14)  of  the  Family  Law  Act 
should  be  amended  to  provide  that  no  distribution  to  a  beneficiary  shall  be 
made  in  the  administration  of  a  deceased  spouse's  estate  without  the  written 
consent  of  the  surviving  spouse  or  without  leave  of  the  court  until  the  earUer 
of: 

(a)  six  months  after  the  grant  of  letters  probate  or  letters  of 
administration;  or 

(b)  the  date  on  which  an  election  is  filed. 


8.       PRIORITY  OF  EQUALIZATION  ENTITLEMENT 

The  relative  priority  of  the  equalization  entitiement  and  other  claims  on 
an  estate  become  relevant  if  an  estate  is  insolvent."*^  This  will  occur  if  the 
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The  Ontario  Law  Reform  Commission  considered  the  statutory  determination  of  the 
priorities  of  creditors  and  other  claimants  to  insolvent  estates  in  ch.  4  of  the  Report  on 
Administration  of  Estates  of  Deceased  Persons  (1991).  Under  existing  law,  the  estate 
trustee  must  ensure  that  any  creditors  are  paid  in  order  of  preference.  More  than  one 
statutory  regime  governs  the  administration  of  an  insolvent  estate.  An  insolvent  estate 
may  be  administered  pursuant  to  the  provisions  of  the  Bankruptcy  and  Insolvency  Act, 
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deceased  spouse  had  insufficient  assets  to  meet  liabilities  existing  before 
death,  if  a  court  orders  a  "claw  back"  of  an  amount  greater  than  the 
remaining  assets  of  the  estate,  or  if  the  value  of  assets  of  a  deceased  alter 
between  the  valuation  date  and  time  of  trial/^  In  many  cases  an  estate  will 
not  incur  substantial  debts  and  UabiUties  after  death,  other  than  funeral  costs 
and  taxes  accruing  at  death.  If  the  estate  includes  a  business,  however, 
further  debts  and  liabilities  may  be  incurred  in  order  to  continue  its 
operation. 

Jurisdiction  over  bankruptcy  matters,  including  the  determination  of 
priorities,  Ues  with  the  federal  government.  The  Family  Law  Act  includes 
provisions  to  address  the  priority  of  the  surviving  spouse's  equalization 
entitlement  against  other  potential  beneficiaries.  Section  6(12)  gives  the 
equalization  claim  priority  over  most  other  claims.  The  subsection  provides 
that  the  surviving  spouse's  equalization  claim  has  priority  over  gifts  in  the 
deceased's  will,  unless  made  in  accordance  with  a  contract  entered  into  in 
good  faith  and  for  valuable  consideration,"*^  an  individual's  right  to  a  share 
in  the  deceased's  estate  on  intestacy,"*^  and  an  individual's  right  to  obtain  an 
order  of  support  under  the  Succession  Law  Reform  Act,"^^  unless  that 
individual  was  a  child  of  the  deceased.''^ 


(a)     Gifts  Pursuant  to  Contracts 

(i)     The  Existing  Law 

Section  6(13)  provides  that  "a  gift  by  will  made  in  accordance  with  a 
contract  that  the  deceased  spouse  entered  into  in  good  faith  and  for  valuable 
consideration"  has  priority  over  the  equalization  entitlement,  "except  to  the 
extent  that  the  value  of  the  gift,  in  the  court's  opinion,  exceeds  the 
consideration". 
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RS.C  1985,  c  B-3,  renamed  by  S.C  1992,  c  27,  s.  2,  the  provisions  of  the  Trustee  Act, 
RS.O.  1990  C.T.23,  or  the  terms  of  a  judgment  for  administration  under  the  rules  of 
court. 

The  latter  possibility  may  be  resolved  by  a  variation  of  the  equalization  payment,  if  the 
Legislature  implements  the  recommendations  of  this  Commission  on  substantial  change 
in  value  in  ch.  4,  supra. 

Family  Law  Act,  supra,  note  1,  s.  6(12)(a),  (13). 

Ibid.,  s.  6(12)(b). 

Supra,  note  2. 

Family  Law  Act,  supra,  note  1,  s.  6(12)(c). 
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(ii)      Problems  with  the  Existing  Law 

Section  6(13)  is  modelled  on  section  71  of  the  Succession  Law  Reform 
Act^^  and  suffers  from  the  same  defects  as  that  section,  as  follows."*^ 

The  legislation  refers  to  a  gift  by  will  made  pursuant  to  a  contract. 
Arguably,  therefore,  it  does  not  apply  to  a  situation  in  which  the  testator 
agrees,  for  valuable  consideration  and  in  good  faith,  to  leave  an  existing 
testamentary  gift  unchanged. 

The  legislation  does  not  seem  to  apply  to  the  situation  m  which  a  person 
agrees  not  to  make  a  will  in  order  that  the  other  party  to  the  contract  will 
inherit  on  the  first  person's  intestacy. 

The  subsection  does  not  apply  to  the  situation  in  which  the  deceased 
breached  the  contract,  although  the  other  party  to  the  contract  then  has 
contractual  remedies  and  can  obtain  damages  or,  perhaps,  specific 
performance  before  the  deceased's  death.  If  successful,  she  will  become  a 
judgment  creditor  of  the  estate,  with  corresponding  priority  over  the  spouse 
on  an  equalization  claim  or  over  the  rights  of  any  heirs  under  the  will. 

It  is  unclear  what  the  "good  faith"  that  is  required  refers  to.  It  may  refer 
to  the  intentions  of  the  deceased  regarding  his  or  her  affairs  apart  from  the 
Act,  or  it  may  refer  to  the  deceased's  intentions  regarding  the  purpose  of  the 
Act 

It  is  unclear  as  of  what  date  the  court  must  ascertain  the  value  of  the  gift 
in  order  to  determine  whether  it  exceeds  the  consideration.  The  section 
supports  two  plausible  interpretations.  Either  the  wording  refers  to  the  date 
at  which  the  testator  and  the  third  party  reached  an  agreement,  or  it  could 
refer  to  a  later  date,  the  relevant  date  of  valuation  under  the  Family  Law 
Act^ 


^^     Supra,  note  2. 

"**      For  a  discussion  of  these  points,  see  Hovius  and  Youdan,  supra,  note  22,  at  567-71. 


^^      See,  generally,  Oosterhoff,  supra,  note  21,  at  731-32. 
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(iii)      Options  for  Reform 

a.    Clarify  the  Scope  of  Section  6(13) 

The  current  wording  of  section  6(13)  does  not  indicate  clearly  whether 
situations  in  which  a  deceased  spouse  has  contracted  in  good  faith  for 
valuable  consideration  to  leave  a  benefit  to  a  third  party  by  leaving  a  will 
unchanged  or  by  not  making  a  will,  where  the  third  party  would  share  in  the 
spouse's  estate  under  intestacy  rules,  should  have  priority  over  the 
equalization  entitlement  of  the  other  spouse.  These  situations  do  not  differ 
in  substance,  however,  from  cases  in  which  a  testator  spouse  has  contracted 
in  good  faith  and  for  valuable  consideration  to  make  a  gift  to  a  third  party 
by  wiU.  An  amendment  to  include  these  situations  would  further  the  existing 
rationale  for  section  6(13),  ensuring  consistency  of  its  appUcation. 

The  Commission  recommends  that  section  6(13)  of  the  Family  Law  Act 
should  be  amended  to  apply  to  situations  in  which  a  spouse  has  contracted 
in  good  faith  and  for  valuable  consideration  with  a  third  party  to  leave  an 
existing  testamentary  gift  to  that  party  unchanged,  or  to  refrain  from  making 
a  will  so  that  the  party  will  receive  a  share  of  the  estate  under  the  intestacy 
rules. 


b.   Clarify  the  Meaning  of  "Good  Faith"  in  Section  6(13) 

The  purpose  of  the  "good  faith"  requirement  in  section  6(13)  also  requires 
clarification.  The  current  wording  might  appear  to  support  the  interpretation 
that  "good  faith"  refers  to  the  manner  in  which  the  deceased  spouse 
conducted  the  agreement.  It  could  also  support  the  interpretation  that  it 
refers  to  the  intentions  of  the  deceased  spouse  regarding  the  operation  of  the 
Family  Law  Act.  In  the  view  of  the  Commission,  the  "good  faith"  of  the 
deceased  spouse  in  dealings  with  third  parties  is  a  matter  for  the  general  law 
of  contract.  The  purpose  of  the  section  6(13)  requirement  that  a  gift  made 
in  accordance  with  contract  must  be  made  in  good  faith  to  receive  priority 
over  the  equalization  entitlement  is  to  prevent  frustration  of  the  pohcy  of  the 
Act.  In  essence,  this  requirement,  together  with  the  requirement  that  the 
deceased  spouse  has  received  valuable  consideration  for  the  gift,  is  an  anti- 
avoidance  provision. 

The  Commission  recommends  that  section  6(13)  of  the  Family  Law  Act 
should  be  amended  to  provide  that  the  requirement  of  "good  faith"  refers 
to  the  intentions  of  the  deceased  spouse  in  entering  the  contract,  regarding 
equalization. 
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c.    Provide  that  the  Value  of  the  Gift  is  Determined  at 
the  Time  of  Contract 

As  currently  drafted,  section  6(13)  does  not  indicate  when  a  gift  should  be 
valued  for  the  purposes  of  determining  whether  the  deceased  spouse 
received  adequate  consideration  for  it  To  remove  uncertainty,  the 
Legislature  could  amend  the  subsection  to  provide  expressly  that  the  gift 
should  be  valued  at  the  time  when  the  contract  was  made.  This  approach 
would  create  practical  difficulties,  however,  because  it  would  require  the 
retrospective  valuation  of  the  gift  It  also,  arguably,  would  not  accord  with 
the  rationale  of  the  subsection,  which  is  to  prefer  a  third  party  beneficiary 
only  to  the  extent  that  the  consideration  paid  for  the  bequest  increased  the 
value  of  the  estate  independently  of  the  contributions  of  either  spouse.  To 
further  that  policy,  the  relevant  value  of  the  gift  is  the  value  at  the  time  of 
death.^^ 


d.  Provide  that  the  Value  of  the  Gift  is  Determined  at  the 
Time  of  the  Valuation  Date  Under  Part  I  of  the  Family 
Law  Act 

The  poUcy  to  prefer  a  third  party  who  contracted  to  receive  a  gift  on  the 
death  of  a  spouse  for  valuable  consideration  is  designed  to  prevent  the  other 
spouse  receiving  a  *Svindfall"  in  the  form  of  an  increase  in  the  value  of  the 
asset  due  to  the  contract  and  not  due  to  the  contribution  of  either  spouse. 
An  amendment  to  section  6(13)  to  provide  that  the  value  of  the  gift  is 
determined  at  the  time  of  the  valuation  date  under  Part  I  of  the  Family  Law 
Act  would  fulfil  this  pohcy. 

The  Commission  recommends  that  section  6(13)  of  the  Family  Law  Act 
should  be  amended  to  provide  that  the  court  must  value  the  gift  as  of  the 
valuation  date. 


e.    Codify  the  Priority  of  a  Party  to  a  Contract  Breached 
by  a  Deceased  Spouse 

The  right  of  a  third  party  to  a  contract  entered  into  in  good  faith  for 
valuable  consideration  to  damages  from  the  estate  for  the  breach  of  the 
agreement  by  a  deceased  spouse  could  be  codified  in  the  Act.  Yet  the  merits 
of  a  claim  for  breach  of  contract  will  depend  upon  general  rules  of  contract 
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For  a  discussion  of  this  view,  see  Hovius  and  Youdan,  supra,  note  22,  at  571. 
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law.  If  successful,  the  plaintiff  in  such  a  claim  will  become  a  judgment 
creditor  of  the  estate,  and  as  such  will  have  a  priority  right  over  the 
equalization  entitlement  There  is  no  policy  reason  to  treat  a  party  with  a 
right  of  action  arising  from  this  type  of  breach  of  contract  differently  from 
any  other  individual  with  a  right  against  the  estate. 


f.    Retain  the  Current  Law  Regarding  a  Party  to  a  Contract 
Breached  by  a  Deceased  Spouse 

The  Commission  believes  that  a  party  to  a  contract  to  receive  a  bequest, 
entered  into  in  good  faith  for  valuable  consideration,  has  sufficient  remedies 
under  the  existing  statutory  regime  in  the  event  of  a  breach  by  the  deceased 
spouse.  No  amendment  to  the  Family  Law  Act  is  required.  The  relative 
priority  of  creditors  of  an  estate  is  discussed  below. 


g.    Section  71  of  the  Succession  Law  Reform  Act 

Section  71  of  the  Succession  Law  Reform  Act^^  is  a  provision  comparable 
to  section  6(13)  of  the  Family  Law  Act,  suffering  from  similar  drafting 
problems.  The  Commission's  recommendations  regarding  section  6(13), 
therefore,  also  apply  to  section  71. 

The  Commission  recommends  that  consideration  should  be  given  to 
amending  section  71  of  the  Succession  Law  Reform  Act  in  a  manner  similar 
to  that  suggested  for  section  6(13)  of  the  Family  Law  Act. 


(b)    Priorities  of  Dependants 

(i)      Existing  Law 

Under  Part  V  of  the  Succession  Law  Reform  Act,  if  a  deceased  has  failed 
to  make  adequate  provision  for  a  dependant  (who  may  be  a  spouse,  parent, 
sibling,  child,  or  person  whom  the  deceased  had  demonstrated  a  settled 
intention  to  treat  as  a  child  and  for  whom  the  deceased  was  providing 
support  or  was  legally  obUgated  to  support  immediately  before  death),  a 
court  has  the  power  to  order  the  payment  of  support  to  that  dependant  out 
of  the  estate  of  a  deceased.  Section  6(12)  (c)  of  the  Family  Law  Act  provides 
that  the  equalization  entitlement  of  a  surviving  spouse  has  priority  over  any 
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Supra,  note  2. 
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order  against  the  estate  made  in  favour  of  a  dependant  of  the  deceased 
spouse,  unless  that  dependant  is  a  child  of  the  deceased  spouse. 


(ii)     Problems  with  the  Existing  Law 

Claims  of  dependants  under  Part  V  of  the  Succession  Law  Reform  Act  are 
based  primarily  on  actual  need,  as  determined  by  the  court  An  equalization 
claim  is  not  based  on  actual  need,  but  is  a  right.  No  vahd  reason  appears  to 
exist  to  prefer  the  interests  of  a  dependant  child  to  that  of  any  other 
dependant  of  the  deceased,  such  as  a  parent^^  Their  need  may  be  as  great 
as  or  greater  than  that  of  a  dependent  child. 


(iii)     Options  for  Reform 

a.  Create  a  Priority  for  All  Dependants 

To  restore  consistency  to  section  6(12) (c),  the  Legislature  could  amend  it 
to  grant  all  dependants  of  a  deceased  spouse,  as  protected  under  Part  V  of 
the  Succession  Law  Reform  Act,  priority  over  the  equalization  entitlement  of 
the  surviving  spouse.  While  restoring  consistency,  however,  this  approach 
would  undermine  the  fundamental  pohcy  of  Part  I:  that  a  spouse  has  a  right 
to  one-half  of  the  accumulation  of  wealth  during  a  relationship  in 
compensation  for  a  deemed  equal  contribution.  Further  if  spouses  separate, 
any  potential  habihties  under  Part  V  of  the  Succession  Law  Reform  Act  will 
not  be  taken  into  consideration  when  calculating  an  equalization  entitlement. 
It  does  not  seem  fair  to  give  the  rights  of  dependants  priority  over  an 
equalization  that  occurs  after  death. 

b.  Repeal  the  Priority  of  Dependant  Children 

The  Legislature  could  introduce  consistency  into  section  6(12)(c)  by 
removing  the  special  priority  for  children.  There  is  no  reason  to  assume  that 
children  should  have  a  greater  claim  to  support  from  the  estate  of  the 
deceased  than  other  dependants.  For  the  reasons  discussed  above,  the  right 
of  a  surviving  spouse  to  the  equalization  of  family  property  should  have 
priority  over  all  dependant's  support  claims. 


^^      "Dependant"  is  defined  in  s.  57  of  the  Succession  Law  Reform  Act,  supra,  note  11 
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The  Commission  recommends  that  section  6(12)(c)  of  the  Family  Law  Act 
be  amended  to  provide  that  equaUzation  payments  have  priority  over  orders 
under  Part  V  of  the  Succession  Law  Reform  Act. 


(c)     Creditors 

The  Family  Law  Act  does  not  make  an  expUcit  statement  about  the 
priority  between  creditors  and  the  equaUzation  entitlement  Section  4(1) 
makes  it  clear  that  Uabilities  are  deducted  from  a  spouse's  property  in  order 
to  calculate  that  spouse's  net  family  property  on  valuation  date.  Thus,  that 
spouse's  creditors  appear  to  be  given  priority  over  the  equalization 
entitlement  of  the  other  spouse.  This  approach  reflects  the  statutory  rationale 
that  spouses  should  share  the  value  of  wealth  that  they  have  created  during 
the  relationship.  The  value  of  net  family  property  reflects  the  surplus  assets, 
after  any  debts  and  habilities  acquired  by  either  spouse  have  been  taken  into 
account.  The  same  model  should  apply  to  equalization  occurring  before  and 
after  death.  The  Commission  does  not  recommend  any  change  to  the  existing 
law  on  this  point,  although  codification  may  be  advisable. 

The  Commission  recommends  that  Part  I  of  the  Family  Law  Act  should 
be  amended  to  provide  that  the  equalization  obhgation  is  a  debt  of  the 
deceased  spouse's  estate  ranking  subsequently  to  the  claims  of  secured, 
preferred,  and  ordinary  creditors. 


9.       ALLOCATION  OF  BURDEN  OF  EQUALIZATION  PAYMENT 

(a)     The  Existing  Law 

An  equalization  payment  is  an  unsecured  debt  of  the  estate  of  the 
deceased  spouse.  The  rules  for  allocating  the  burden  of  unsecured  debts 
when  the  deceased  dies  testate  are  that  the  residue,  that  is,  property 
remaining  after  the  payment  of  specific  bequests,  bears  the  full  burden.  If  the 
residue  is  insufficient,  then  general  legacies,  specific  bequests  of  personal 
property,  and  specific  devises  of  real  property,  in  that  order,  bear  the  burden 
of  debts  when  the  deceased  dies  testate."  On  an  intestacy,  the  real  and 
personal  property  of  the  deceased  are  appUed  rateably  to  pay  unsecured 
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See  Frederick  D.  Baker  (ed.),  Widdifield  on  Executors'  Accounts  (5th  ed.),  (Toronto: 
Carswell,  1967),  at  85-89;  Hovius  and  Youdan,  supra,  note  22,  at  571-72;  and  Schnurr, 
supra,  note  21,  at  11. 
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debts.^^  Liability  for  secured  debts  is  borne  by  the  property  on  which  they 
are  secured  to  the  extent  of  the  value  of  the  property. 


(b)     Problems  with  the  Existing  Law 

The  rules  for  allocating  the  burden  of  debts  in  an  estate  may  wreak  havoc 
with  the  deceased's  intention  when  the  deceased's  surviving  spouse  elects  the 
equalization  entitlement  For  example,  suppose  a  testator  leaves  a  substantial 
legacy  to  a  charity  and  the  residue  to  a  child.  The  consequence  of  the 
surviving  spouse's  election  may  be  that  under  the  allocation  rules  the  child 
would  receive  nothing,  while  the  gift  to  the  charity  is  untouched.  It  is  unlikely 
that  the  testator  intended  this  result.  Suppose,  instead  that  a  testator  devises 
real  property  to  one  child  and  gives  a  legacy  of  equal  value  to  a  second  child 
and  there  is  no  residue.  If  the  surviving  spouse  elects  for  equalization,  it  is 
probable  that  most,  or  all,  of  the  payment  would  come  from  the  legacy  of  the 
second  child.  Again,  it  is  unlikely  that  the  testator  intended  this  result.  In 
both  examples  it  is  more  probable  that  the  testator  would  have  wanted  the 
beneficiaries  to  share  the  burden  of  the  payment  rateably. 


(c)     Options  for  Reform 

(i)     Amend  the  Legislation  to  Provide  that  the  Burden  is 
Allocated  Rateably 

An  amendment  to  provide  that  the  burden  of  making  an  equalization 
payment  is  allocated  rateably  among  the  heirs  under  a  will  would  probably 
accord  with  the  intention  of  most  testators.  The  creation  of  an  absolute  rule 
could  lead  to  unfairness  in  particular  cases,  however.  For  that  reason,  this 
amendment  is  not  advisable. 


(ii)     Amend    the    Legislation   to    Correspond   to    a    Similar 
Provision  of  the  Succession  Law  Reform  Act 

Section  68  of  the  Succession  Law  Reform  Act^^  fairly  allocates  of  the 
burden  of  an  order  against  an  estate  for  the  support  of  a  dependant.  This 
section  provides  a  general  rule  for  the  rateable  allocation  of  the  burden,  and 


"      Estates  Administration  Act,  RS.O.  1990,  c  E.22,  s.  5. 
^^      Supra,  note  2. 
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grants  the  court  a  discretionary  power  to  vary  this  allocation  where 
appropriate.  The  section  states: 

68. — (1)  Subject  to  subsection  (2),  the  incidence  of  any  provision  for  support 
ordered  shall  fall  rateably  upon  that  part  of  the  deceased's  estate  to  which  the 
jurisdiction  of  the  court  extends. 

(2)  The  court  may  order  that  the  provision  for  support  be  made  out  of  and 
charged  against  the  whole  or  any  portion  of  the  estate  in  such  proportion  and 
in  such  manner  as  to  the  court  seems  proper. 

This  provision  has  been  interpreted  to  grant  courts  the  discretion  to  vary  the 
general  rule  of  rateable  allocation  of  the  burden  if  satisfied  that^^ 

a  reasonable  testator  in  the  circumstances  would  not  have  provided  that  the 
specific  legacies  should  be  exempt  from  bearing  their  fair  share  of  the  result 
the  necessity  of  this  order  has  occasioned. 

An  amendment  adopting  this  approach  is  advisable,  in  the  interest  both  of 
ensuring  flexibility  and  of  maintaining  parallel  provisions  in  the  Family  Law 
Act^^  and  the  Succession  Law  Reform  Act  where  possible. 

The  Commission  recommends  that  Part  I  of  the  Family  Law  Act  should 
be  amended  to  provide  as  follows: 

(a)  all  beneficiaries  under  the  will  of  the  deceased  spouse  shall  bear  the 
burden  of  the  equalization  payment  rateably  unless,  in  the  opinion 
of  the  court,  that  would  be  inconsistent  with  the  testator's  intention; 

(b)  beneficiaries  under  the  will  of  the  deceased  spouse  have  the  right  to 
apply  to  the  court  to  allocate  the  burden  of  the  equalization 
obhgation;  and 

(c)  the  court  has  the  power  to  allocate  the  burden  of  the  equaUzation 
obligation  among  the  beneficiaries  of  the  estate  in  a  manner  other 
than  rateably  if,  in  the  opinion  of  the  court,  it  would  be  consistent 
with  the  testator's  intention  to  do  so. 
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Re  Natywayko  (1984),  17  Est.  Tr.  R.  151  (OnL  Suit.  Ct.)  at  159. 
Supra,  note  1. 
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10.     ISSUES  AFFECTING  THE  MATRIMONIAL  HOME 

The  following  two  issues  are  concerned  with  a  provision  in  Part  II  of  the 
Act,  regarding  the  matrimonial  home  and  affecting  succession. 


(a)     Severance  of  Joint  Tenancy  with  Third  Person 

(i)      The  Existing  Law 

Section  26(1)  of  the  Act  provides  that  if  a  spouse  dies  owning  an  interest 
in  a  matrimonial  home  as  joint  tenant  with  a  third  person,  the  joint  tenancy 
is  deemed  severed  immediately  before  the  spouse's  death. 

(ii)      Problems  with  the  Existing  Provision 

This  provision  causes  problems  by  overreaching  its  objective,  as  follows. 

The  subsection  could  be  construed  as  applying  retrospectively  to  deaths 
occurring  before  March  31,  1986.  We  do  not  beheve  that  was  intended,  but 
the  legislation  should  be  amended  to  make  this  clear. 

The  subsection  may  operate  to  deprive  a  third  party  joint  tenant  of  his  or 
her  right  to  the  property  by  survivorship  in  circumstances  when  that  is  not 
necessary.  This  will  happen  if  the  surviving  spouse  does  not  elect  the 
equalization  entitlement,  but  elects  the  succession  entitlement  instead,  and 
if  the  surviving  spouse  elects  the  equalization  entitlement,  but  the  entitlement 
is  satisfied  from  other  assets. 

When  the  property  is  not  the  deceased's  matrimonial  home,  but  that  of 
the  third  party,  a  severance  is  also  unnecessary.  The  wording  of  section  26(1), 
however,  may  requu'e  a  severance  in  this  situation  because  it  apphes  when 
a  spouse  dies  owning  an  interest  in  a  matrimonial  home.  Thus,  it  could  apply 
even  if  the  property  was  the  third  person's  matrimonial  home.  We  do  not 
think  this  was  intended,  but  rather  that  the  indefinite  article  was  a  drafting 
device  used  to  ensure  gender-neutral  language.  The  legislation  should  be 
amended  to  correct  this  problem. 

The  subsection  does  not  make  it  clear  that  there  must  be  a  surviving 
spouse.  Undoubtedly,  that  was  intended,  but  the  legislation  should  be 
clarified  on  this  point 
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The  subsection  leaves  purchasers  and  mortgagees  unprotected.  A  third 
party  joint  tenant  may  sell  or  mortgage  the  property  and  provide  a  false 
affidavit  to  the  effect  that  the  deceased  either  was  his  spouse  or  was  not  a 
spouse,  or  that  the  property  was  not  a  matrimonial  home. 


(iii)     Options  for  Reform 

a.    Repeal  Section  26(1) 

We  recommend  above  that,  for  the  purpose  of  Part  I  of  the  Act,  the 
matrimonial  home  should  be  treated  just  like  other  property.  If  the 
Legislature  implements  this  recommendation,  section  26(1)  will  no  longer  be 
necessary.  The  "claw  back"  provision  recommended  above  will  bring  the 
value  of  the  deceased  spouse's  interest  in  the  jointly  owned  property  back 
into  the  estate,  and  the  surviving  spouse's  right  of  exclusive  possession  may 
be  guaranteed  with  an  amendment  to  section  26(2),  as  discussed  below. 

The  Commission  recommends  that  section  26(1)  of  the  Family  Law  Act 
should  be  repealed. 


b.   Amend  the  Section  to  Provide  for  a  Lien  Against 
the  Property 

If  the  Legislature  does  not  implement  our  recommendation  to  treat  the 
home  like  all  other  types  of  property  for  the  purposes  of  equalization,  we 
propose  that  section  26(1)  be  amended.  The  result  intended  by  the 
subsection  can  be  achieved  by  giving  the  spouse  of  the  deceased  a  lien  over 
the  property  in  appropriate  situations.  Doing  so  will  allow  a  third  party  joint 
tenant  to  pay  the  hen  and  retain  the  property.  If  the  Legislature  does  not 
implement  our  recommendation  to  treat  the  family  home  ["matrimonial 
home"]  like  all  other  types  of  property  for  the  purposes  of  equalization,  the 
Commission  recommends  that  section  26(1)  of  the  Family  Law  Act  should 
be  amended  to  provide  that  a  surviving  spouse  has  a  hen  over  a  family  home 
["matrimonial  home"]  owned  by  the  deceased  spouse  before  death  in  joint 
tenancy  with  a  third  person. 
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(b)  Surviving  Spouse's  Right  of  Possession 

(i)      The  Existing  Law 

The  old  law  of  dower  gave  a  widow  the  right  of  quarantine,  that  is,  the 
right  to  remain  in  the  deceased's  house  for  forty  days  after  his  death." 
During  that  time  her  dower  was  to  be  assigned  to  her.  Section  26(2)  of  the 
Act  gives  a  surviving  spouse  of  either  sex  a  right  of  "soixantine".  It  entitles 
the  surviving  spouse  to  Uve  rent-free  for  a  period  of  sixty  days  after  the 
deceased's  death  in  a  matrimonial  home  owned  by  the  deceased  and 
occupied  by  the  surviving  spouse  at  the  deceased's  death.  We  understand  this 
provision  to  have  been  designed  to  ensure  that  the  surviving  spouse  may 
remain  in  the  matrimonial  home  for  a  minimum  period  of  time  after  the 
death  of  the  other  spouse. 

(ii)      Problems  with  the  Existing  Provision 

A  period  of  sixty  days  is  not  long  enough  to  allow  a  spouse  to  organize 
her  affairs  and  to  find  new  accommodation,  where  necessary. 

(iii)     Options  for  Reform 

Section  26(2)  could  be  amended  to  lengthen  a  spouse's  right  of  possession 
of  the  matrimonial  home.  A  period  of  six  months  would  be  more  appropriate 
than  the  current  limit  of  sixty  days.  To  prevent  unfairness  in  individual  cases, 
the  court  should  have  the  right  to  extend  this  period  where  appropriate.  If 
the  provision  is  amended  to  make  the  right  of  possession  effective  not  only 
against  the  deceased's  estate,  but  also  against  third  party  joint  tenants,  this 
section  will  address  the  mischief  currently  dealt  with  by  section  26(1).  As 
drafted,  section  26(2)  imphes  that  the  surviving  spouse  has  this  right  only 
with  respect  to  one  matrimonial  home;  this  language  should  be  clarified  to 
apply  to  all  matrimonial  homes. 

The  Commission  recommends  that  section  26(2)  of  the  Family  Law  Act 
should  be  amended  to: 

(a)  extend  the  time  of  possession  to  six  months; 

(b)  empower  the  court  to  extend  the  period; 
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The  word  "quarantine"  derives  from  the  French  "quarante",  which  means  "forty". 
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(c)  provide  that  the  right  of  possession  is  applicable  to  all  matrimonial 
homes;  and 

(d)  provide  that  the  possessory  right  is  effective  against  the  estate  and 
against  surviving  joint  tenants. 


CHAPTER  6 


DO  COMMON  LAW  REMEDIES 
CONTINUE  TO  PLAY  A  USEFUL 
ROLE? 


When  the  Commission  first  considered  the  property  rights  of  married 
men  and  women,  the  available  common  law  remedies  appeared  completely 
ineffective.  The  Commission  concluded:^ 

Since  the  highest  courts  have  now  declined  jurisdiction  to  give  general  legal 
effect  to  present-day  aspirations  for  co-equality  in  the  ownership  of  family 
assets,  there  is  also  little  residual  hope  that  these  expectations  can  ever  be 
satisfactorily  vindicated  in  this  fashion. 

The  Commission  proposed  a  new  statutory  scheme  to  equalize  family 
property  at  marriage  breakdown  as  a  rational  and  fair  alternative  to  the 
common  law  remedies,  but  the  Legislature  did  not  enact  the 
recommendations  of  the  Commission  fully  until  1986.  In  the  interim,  the 
common  law  remedies  evolved  considerably  towards  a  recognition  of  the 
economic  equaUty  of  spouses.  Courts  now  use  restitutionary  principles  to 
prevent  the  unjust  enrichment  of  one  party  at  the  expense  of  another. 

The  judge-made  law  of  restitution  and  the  statutory  equalization  scheme 
overlap.  Both  prevent  one  spouse  from  becoming  unjustly  enriched  at  the 
expense  of  the  other,  although  the  common  law  remedies  are  more  difficult 
to  obtain  because  a  plaintiff  must  demonstrate  that  unjust  enrichment  has 
occurred  in  the  particular  facts  of  the  case,  while  the  statute  deems  spouses 
to  have  made  equal  contributions  to  a  relationship  meriting  equal  shares  of 
the  wealth  generated  during  the  marriage.  The  Legislature  did  not  preclude 
spouses  protected  by  the  statute  fi"om  access  to  the  common  law  remedy, 
however,  despite  this  apparent  overlap.  Unexpected  problems  in  the 
operation  of  the  statutory  division  of  property  have  encouraged  reliance  on 
the  common  law,  and  spouses  have  continued  to  seek  restitution  at  common 
law  because  of  the  possibility  of  obtaining  a  proprietary  remedy.  In  the 
preceding  chapters,  the  Commission  has  proposed  reforms  that  should 


^    Ontario  Law  Reform  Commission,  Report  on  Family  Law[:]  Family  Property  Law  (1974), 
at  46  (hereinafter  referred  to  as  "Report  on  Family  Law,  Part  IV"). 
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minimize  problems  with  the  operation  of  the  Part  I.  In  the  Ught  of  these 
reforms,  it  is  appropriate  to  reconsider  the  role  of  common  law  remedies. 

1.       PROBLEMS  WITH  THE  APPLICATION  OF  COMMON  LAW 

REMEDIES  IN  THE  CONTEXT  OF  SPOUSAL  RELATIONSHIPS 

As  noted  in  chapter  2,  the  principles  of  unjust  enrichment  are  difficult  to 
apply  to  many  intimate  relationships.  For  example,  in  many  cases  a  spouse 
may  not  have  formed  a  "reasonable  expectation"  of  receiving  compensation 
for  his  contribution,  which  appears  to  be  a  requirement  of  a  finding  of  unjust 
enrichment  under  current  law.  As  well,  the  jurisprudence  sets  a  standard  for 
the  imposition  of  a  proprietary  remedy  which  may  be  difficult  to  meet  in 
many  cases.  A  claimant  must  prove  a  link  between  his  contribution  and  the 
contested  asset.  The  contribuuon  may  be  direct  or  indirect,  but  in  a 
relationship  in  which  the  parties  have  fully  integrated  their  economic  hves, 
it  may  be  difficult  to  demonstrate  an  indirect  link.  In  theory,  courts  must  also 
consider  as  a  set  off  to  this  contribution  any  economic  benefits  the  claimant 
received  from  the  defendant  during  the  relationship.  To  establish  unjust 
enrichment  and  a  right  to  a  proprietary  remedy,  the  claimant  must  lead 
detailed  evidence  concerning  the  conduct  of  the  parties  during  their 
relationship  and  their  economic  arrangements,  and  the  plaintiff  must  lead 
sufficient  evidence  for  the  court  to  quantify  the  contribution.  A  spouse  may 
fail  to  substantiate  a  claim  for  unjust  enrichment  or  for  a  proprietary  remedy 
because  of  these  evidentiary  problems. 

In  some  cases,  courts  may  gloss  over  the  requirements  of  the  doctrine 
because  of  the  problems  in  appUcation.  As  noted  in  chapter  2,  courts  have 
not  always  calculated  with  precision  any  benefits  received  by  a  claimant  as 
a  set  off  against  his  contribution,  or  the  exact  value  of  that  contribution,  and 
have  accepted  weak  evidence  in  satisfaction  of  the  reasonable  expectation 
requirement  The  lack  of  rigour  in  applying  the  doctrine  is  understandable, 
as  any  attempt  to  calculate  such  values  precisely  might  injure  the  interests  of 
a  spouse  whose  contribution  is  made  in  the  form  of  household  and  child  care 
services  because  these  are  difficult  to  quantify  and  undervalued  in  the 
market  As  a  consequence,  however,  there  is  uncertainty  in  the  appUcation 
of  the  doctrine  in  the  context  of  domestic  relationships. 

Despite  the  evidentiary  difficulties  entailed  in  an  action  for  unjust 
enrichment  and  the  uncertainty  of  the  appHcation  of  the  doctrine  in  spousal 
disputes,  many  spouses  continue  to  seek  restitutionary  rehef  in  addition  to 
statutory  equalization  because  of  the  significant  benefits  of  obtaining  a 
proprietary  remedy. 
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2.       THE  ADVANTTAGES  OF  COMMON  LAW  REMEDIES  TO  SPOUSES 
COVERED  BY  PART  I  OF  THE  FAMILY  LAW  ACT 

As  noted  in  chapter  2,  a  litigant  covered  by  Part  I  of  the  Family  Law 
Acf  may  obtain  no  practical  advantage  from  proving  a  case  of  unjust 
enrichment  if  the  court  concludes  that  a  monetary  remedy  is  appropriate  in 
the  circumstances.  If  the  court  should  find  that  the  facts  merit  the  imposition 
of  a  remedial  constructive  trust,  however,  a  litigant  will  enjoy  substantial 
advantages  not  available  through  the  statutory  remedy.  Judicial  declaration 
of  a  beneficial  interest  in  an  asset  held  in  the  other  spouse's  name  allows  the 
sharing  of  post-valuation  date  fluctuations  in  value,  protection  of  the  interest 
from  the  appUcation  of  federal  bankruptcy  laws,  should  the  other  spouse 
become  insolvent,  security  of  the  interest,  a  possible  tax  advantage  (as  noted 
above  in  chapter  3),  and  the  enjoyment  of  the  psychological  benefits  of 
ownership. 

The  Commission's  recommendations  for  the  reform  of  Part  I  of  the 
Family  Law  Act  reduce  the  advantages  of  a  proprietary  remedy  over 
statutory  equalization.  Amendment  to  the  statutory  variation  provision  should 
ensure  that  spouses  share  in  post-valuation  date  fluctuations  in  value  where 
appropriate,  without  the  need  to  resort  to  an  action  for  unjust  enrichment. 
As  well,  an  amendment  to  empower  judges  to  reverse  gifts  or  transfers  made 
with  the  intention  of  subverting  the  Family  Law  Act  will  enhance  the  ability 
of  spouses  to  secure  payment  of  the  equalization  debt.  In  other  respects,  the 
Family  Law  Act  already  provides  spouses  with  some  of  the  advantages  of 
ownership  by  authorizing  a  court  to  transfer  property  where  necessary  to 
satisfy  an  equaUzation  order,^  to  secure  an  equalization  payment  against 


R.S.O.  1990,  c  F.3 

Courts  have  differed  on  the  interpretation  of  the  provision  allowing  the  transfer  of 
property  to  satisfy  an  equalization  payment  The  section  in  the  Family  Law  Act,  ibid., 
reads: 

9. — (1)  In  an  application  under  section  7,  the  court  may  order, 


(d)     that,  if  appropriate  to  satisfy  an  obUgation 
imposed  by  the  order, 

(i)     property  be  transferred  to  or  in  trust  for  or  vested  in  a  spouse, 
whether  absolutely,  for  life  or  for  a  term  of  years,  or 

(ii)     any  property  be  partitioned  or  sold. 

Some  courts  have  held  that  a  court  should  only  order  the  transfer  of  property  where 
necessary  to  satisfy  an  equalization  order  Hod^ns  v.  Hod^ns  (1989),  24  R.F.L.  (3d)  233 
(Ont.  H.CJ.)  and  Heon  v.  Heon  (1989),  69  O.R.  (2d)  758,  22  RF.L.  (3d)  273  (H.CJ.), 
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properly  owned  by  the  debtor  spouse,  and  to  allow  a  variation  of  an 
equalization  payment  where  one  spouse  has  contributed  disproportionately 
to  the  acquisition  or  preservation  of  an  asset,  and  by  granting  spouses  special 
rights  of  possession  and  of  consent  to  the  disposition  or  encumbrance  of  the 
family  home. 

In  one  respect,  the  amendments  proposed  by  this  Commission  to  Part  I 
of  the  Family  Law  Act  may  increase  the  incentive  to  seek  a  declaration  of 
unjust  enrichment.  If  the  Legislature  amends  the  Act  to  remove  the  special 
treatment  of  the  family  home  ("matrimonial  home")  in  Part  I,  some  spouses 
may  lose  a  share  in  a  valuable  asset  to  which  they  may  have  contributed 
substantially,  if  part  of  the  value  of  the  asset  is  deducted  from  the  net  family 
property  of  the  titleholder.  Of  course,  if  the  result  would  be  unconscionable 
having  regard  to  the  non-owning  spouse's  contribution  to  the  preservation  or 
improvement  of  the  asset,  a  court  may  exercise  its  discretion  to  vary  the 
equalization.  Few  spouses,  however,  may  satisfy  the  threshold  of 
unconscionability. 

Further,  no  amendments  to  Part  I  of  the  Family  Law  Act  can  replace 
some  advantages  of  the  remedial  constructive  trust.  A  provincial  statute 
cannot  alter  priorities  under  the  federal  Bankruptcy  and  Insolvency  Act.^  Nor 
can  a  spouse  enjoy  the  psychological  benefits  of  ownership  of  a  particular 
asset,  to  which  he  may  have  a  strong  attachment  A  judicial  declaration  that 
a  spouse  has  a  beneficial  interest  in  an  asset  is  a  specific  recognition  of  that 
spouse's  contribution  to  its  acquisition  or  maintenance,  while  the  imposition 
of  a  debt  obUgation  may  not  have  the  same  emotional  benefits  as  the 


additional  reasons  at  (1989),  70  O.R  (2d)  781,  23  R.F.L.  (3d)  408  (H.CJ.).  In  the  latter 
case,  the  Court  held  that  if  a  debtor  spouse  can  satisfy  a  cash  payment,  it  is  not  necessary 
to  invoke  to  transfer  property.  A  transfer  is  not  appropriate  solely  to  allow  the  spouses 
to  take  advantage  of  the  spousal  rollover  provisions  of  the  Income  Tax  Act.,  S.C  1970-71- 
72-73,  c.  63.  Contra,  see  Remus  v.  Remus  (1986),  5  RF.L.  (3d)  304  (Ont.  H.CJ.),  Marsham 
V.  Marsham  (1987),  59  O.R  (2d)  609,  7  RF.L.  (3d)  (H.CJ.),  and  Nestor  v.  Nestor, 
unreported  (March  22,  1990,  Ont.  H.CJ.) 

In  Groulx  v.  Groulx,  unreported  (July  3,  1990,  Ont.  S.C),  and  Okerlund  v.  Okerlund, 
unreported  (September  20, 1990,  Ont  Gen.  Div.),  the  Courts  ordered  the  transfer  of  title 
in  the  matrimonial  home  by  the  debtor  spouse  to  satisfy  an  unequal  distribution  of  family 
property,  pursuant  to  s.  5(6).  In  neither  case  did  the  Court  consider  the  wording  of 
s.  9(\)(d)  or  other  case  law  interpreting  the  provision.  In  Post  v.  Post,  unreported 
(March  16,  1989,  Ont.  Dist.  Ct.),  the  court  transferred  the  matrimonial  home  to  the 
creditor  spouse  to  prevent  hardship  to  her  and  the  children  that  would  arise  from  a  forced 
move  from  the  family  home.  Tlie  Court  also  took  into  account  the  fact  that  the 
equalb.ation  order  involved  calculation  of  the  value  of  a  future  interest  in  the  form  of  a 
pension.  The  debtor  spouse's  interest  in  the  house  exceeded  his  equalization  obligation, 
so  the  Court  ordered  a  mortgage  back. 

"^    RS.C  1985,  a  B-3,  renamed  by  S.C  1992,  a  27,  s.  2. 
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recognition  of  a  properly  right  Are  these  advantages  ones  that  pubUc  policy 
should  promote? 

First,  should  spouses  who  have  a  right  to  equalization  have  priority  over 
third  party  creditors?  The  impUcations  of  a  debt-based  equalization  scheme 
were  not  unexpected.  In  1974,  when  considering  the  relative  priorities  of 
creditors  under  the  proposed  matrimonial  property  regime,  this  Commission 
argued  that  the  spouse  should  not  have  priority  over  business  creditors.^  This 
accords  with  the  overriding  principle  that  spouses  should  only  share  in  the 
profits  of  a  marriage,  that  is,  they  should  share  in  the  surplus  wealth 
generated  during  the  relationship.  In  general,  there  is  no  reason  for  them  to 
stand  ahead  of  third  party  creditors.  Some  have  argued  that  spouses  should 
have  priority  because  voluntary  creditors  have  the  opportunity  to  secure  the 
debt,  although  for  many  trade  creditors  that  is  not  a  practical  option.  A 
spouse  with  an  unsatisfied  equalization  claim  is  an  involuntary  creditor,  who 
has  not  had  the  chance  to  obtain  a  security.  The  category  of  third  party 
creditors,  however,  also  includes  involuntary  creditors  of  the  debtor  spouse, 
such  as  tort  victims.  Arguably,  the  subordination  of  the  right  to  an 
equalization  debt  to  unsecured  third  party  creditors  is  an  appropriate 
consequence  of  the  principle  underlying  current  family  property  legislation. 
If  that  is  so,  it  does  not  seem  fair  to  preserve  the  abiUty  of  some  spouses  to 
obtain  a  bankruptcy  priority  solely  on  the  basis  of  satisfying  the  requirements 
of  the  remedial  constructive  trust,  while  those  who  cannot  satisfy  the 
sometimes  artificially  appUed  restitution  analysis  have  no  such  advantage. 
Nor  should  we  overstate  the  possibiUty  that  a  spouse  will  succeed  in 
obtaining  a  proprietary  remedy,  with  the  resulting  advantages  should  there 
be  an  insolvency.  Courts  have  held  that  a  proprietary  remedy  will  only  be 
awarded  in  a  rare  case.  If  rigorously  appUed,  few  spouses  may  obtain  this 
advantage. 

In  any  event,  it  should  be  noted  that  the  constitutional  division  of  powers 
limits  the  capacity  of  the  province  to  interfere  in  bankruptcy  matters.  The 
province  does  not  have  the  constitutional  power  to  alter  bankruptcy 
priorities.^  Federal  bankruptcy  legislation  sets  the  parameters  for  a 
provincial  family  property  scheme  that  divides  the  value  of  assets,  rather  than 
their  ownership.  Any  alteration  of  the  current  regime  would  depend  upon 
federal  action. 


Report  on  Family  Law,  Part  IV,  supra,  note  1,  at  80. 

Deputy  Minister  of  Revenue  v.  Rainville,  [1980]  1  S.CR  35, 105  D.LR.  (3d)  270;  Deloitte 
Hasldns  and  Sells  Ltd  v.  The  Worker's  Compensation  Board,  [1985]  1  S.CR  785,  19 
D.L.R  (4th)  577;  Federal  Business  Development  Bank  v.  Quebec  Commission  de  la  sant6 
etdela  security  du  travail,  [1988]  1  S.CR  1061,  84  N.R  308;  and  British  Columbia  v. 
Henfrey  Samson  Belair  Ltd,  [1989]  2  S.CR  24,  59  D.L.R  (4th)  726. 
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Second,  should  spouses  enjoy  the  psychological  benefits  of  ownership? 
The  poUcy  of  the  Family  Law  Act  is  to  ensure  that  spouses  share  equally  in 
the  profits  of  their  relationship.  Underlying  this  policy  is  the  recognition  of 
a  deemed  equahty  of  contribution  of  spouses  to  the  accumulation  of  wealth 
during  the  relationship.  Presumably,  in  many  cases,  the  allocation  of  legal 
title  to  an  asset  as  between  spouses  is  fortuitous.  It  can  be  argued,  therefore, 
that  it  would  seem  fair  to  reaUocate  ownership  of  specific  assets  at  the  time 
of  marriage  breakdown.  Again,  however,  the  likelihood  of  obtaining  the 
benefits  of  a  property  right  through  the  common  law  remedies  should  not  be 
overstated. 

Without  doubt,  the  remedial  constructive  trust  continues  to  offer  some 
benefits  to  spouses  covered  by  Part  I  of  the  Family  Law  Act,  but  the 
problems  in  applying  the  common  law  to  spousal  relationships  raise  a 
question  as  to  the  advisability  of  preserving  access  to  this  remedy.  The 
Ontario  family  property  scheme,  as  conceived  by  this  Conmiission  and 
implemented  by  the  Legislature,  maintains  separate  ownership  and  creates 
a  debt  obUgation.  This  approach  balances  the  equitable  sharing  of  spousal 
wealth  with  the  need  to  preserve  the  abiUty  of  spouses  to  deal  freely  with 
their  assets.  Any  apparent  unfairness  in  restricting  the  ability  of  spouses  to 
obtain  an  ownership  interest  must  be  considered  in  the  hght  of  this  balance. 


3.       OPTIONS  FOR  REFORM 

(a)     Maintain  Access  to  the  Common  Law  Remedies 

In  order  to  preserve  the  advantages  available  to  some  spouses,  access  to 
the  common  law  remedies  could  be  maintained  for  spouses  covered  by  Part  I 
of  the  Act.  Courts  developed  the  doctrine  of  unjust  enrichment  and  its 
remedies  in  response  to  the  failure  of  the  Legislature  to  provide  for  the  fair 
division  of  assets  at  the  end  of  an  intimate  relationship.  Since  the 
implementation  of  the  Family  Law  Act,  the  action  has  remained  in  use 
largely  as  a  means  to  deal  with  problems  caused  by  unexpected  effects  of  the 
legislation  and  its  failure  to  protect  the  interests  of  unmarried  couples.  If  the 
amendments  proposed  above  are  implemented,  the  need  of  those  covered 
by  Part  I  for  access  to  the  common  law  remedies  will  correspondingly 
diminish.  It  is  possible  that  once  these  amendments  are  in  place,  use  of  the 
remedies  will  decline  naturally. 

In  respect  of  the  family  home,  however,  the  proposed  amendments  may 
well  encourage  more  spouses  to  pursue  the  conmion  law  remedies.  Yet 
reliance  on  the  common  law  remedies  for  unjust  enrichment,  at  least  as 
presentiy  apphed,  unduly  compUcates  the  sharing  of  family  property.  An 
action  for  unjust  enrichment  requires  the  parties  to  lead  extensive  evidence 
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about  the  nature  and  extent  of  the  economic  contribution  of  each  spouse  to 
the  relationship.  This  adds  to  the  cost  and  complexity  of  Utigation,  and  the 
effort  involved  in  substantiating  unjust  enrichment  will  be  unrewarded  if  the 
court  orders  monetary  restitution,  which  courts  regard  as  an  adequate 
remedy  in  most  circumstances. 

The  difficulties  encountered  by  courts  in  applying  unjust  enrichment 
analysis  to  domestic  relationships  underscore  the  advantages  of  the  statutory 
scheme  which  deems  contributions  to  be  equal.  Part  I  of  the  Family  Law  Act 
in  effect  establishes  a  parallel  restitutionary  scheme  that,  in  the  majority  of 
cases,  will  provide  identical  compensation  to  the  spouse  with  the  lesser  family 
property.  Equalization  provides  a  more  predictable  method  of  asset-sharing 
in  which  the  apphcant  does  not  bear  a  burden  of  proof.  Further,  the 
statutory  scheme  is  less  intrusive  of  the  privacy  of  the  individual,  as  it  does 
not  require  the  court  to  consider  the  particular  facts  of  the  spouse's 
relationship  in  every  case. 

The  inducements  to  seek  a  remedial  constructive  trust — enhanced  priority 
on  the  insolvency  of  the  spouse  with  legal  title  and  the  psychological  benefits 
of  ownership — arguably  run  counter  to  the  poUcy  of  the  legislation.  In  1974 
the  Commission  recommended  the  preservation  of  separate  ownership  and 
the  enactment  of  an  equalization  scheme.  As  a  matter  of  poUcy,  this 
approach  still  has  discernible  advantages.  Continuing  the  separate  property 
regime  protects  the  rights  of  third  parties.  It  ensures  that  spouses  share  only 
the  surplus  wealth  generated  by  Ae  relationship  and  does  not  hinder  the 
ability  of  each  spouse  to  transact  with  third  parties,  during  and  after  their 
relationship.  In  our  view,  continued  access  to  the  common  law  remedies  for 
spouses  covered  by  Part  I  undermines  the  poUcy  of  the  Act,  and  should  not 
be  preserved. 


(b)  Abolish  Access  to  the  Common  Law  Remedies 

Ontario's  scheme  for  sharing  family  property,  if  amended  according  to 
our  recommendations  in  chapters  4  and  5,  codifies  the  common  law  remedy. 
In  our  view,  the  action  for  unjust  enrichment  and  the  remedial  constructive 
trust  will  cease  to  play  a  useful  role  in  the  fair  resolution  of  family  property 
disputes  if  our  proposed  amendments  are  implemented,  and  access  to  them, 
therefore,  should  be  abolished.  Continued  access  to  the  doctrine  of  unjust 
enrichment  for  parties  protected  by  Part  I  will  otherwise  undermine  the 
policy  of  the  legislation  by  fostering  htigation,  increasing  uncertainty  in  the 
resolution  of  family  property  disputes,  and  prejudicing  the  rights  of  third 
parties. 
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In  some  circumstances,  however,  a  spouse  may  have  a  claim  for  a 
remedial  constructive  trust  that  does  not  overlap  with  the  statutory  remedies. 
An  example  would  be  a  situation  in  which  one  spouse  has  transferred  an 
asset  to  the  other  under  a  mistake  of  fact  Under  restitutionary  principles, 
she  should  have  the  right  to  recover  the  asset  through  a  remedial 
constructive  trust.  In  this  example,  there  is  no  reason  to  bar  access  to  the 
common  law  remedy.  Part  I  of  the  Family  Law  Act  does  not  codify  this 
remedy.  In  fact,  if  a  spouse  in  such  a  situation  is  denied  recovery,  the  other 
spouse  would  receive  a  windfall.  A  blanket  abohtion  of  the  common  law 
remedies  for  spouses  covered  by  Part  I  would,  therefore,  overreach  the 
reform  objective. 


(c)   Limit  Access  to  the  Common  Law  Remedies 

An  amendment  tailored  to  preclude  access  to  the  doctrine  of  unjust 
enrichment  and  the  remedial  constructive  trust  as  restitution  for  a 
contribution  to  the  acquisition,  preservation,  or  enhancement  of  property  is 
a  preferable  option.  This  amendment  would  not  overreach  its  objective  by 
stripping  spouses  of  rights  that  Part  I  does  not  address.  An  amendment  to 
this  effect  would  achieve  the  reform  objective. 

The  Commission  recommends  that  Part  I  of  the  Family  Law  Act  should 
be  amended  to  preclude  a  spouse  from  applying  for  a  declaration  of 
remedial  constructive  trust  with  respect  to  property  owned  by  his  or  her 
spouse,  as  restitution  for  his  or  her  contribution,  either  direct  or  indirect,  to 
the  acquisition,  preservation,  or  enhancement  of  that  property. 

If  the  Act  is  amended  to  deny  access  to  the  remedial  constructive  trust, 
appUcations  for  declarations  of  resulting  trust  may  increase.  The 
jurisprudence  regarding  the  common  intention  resulting  trust  appears  to 
foster  at  least  as  much  uncertainty  when  appUed  to  domestic  relationships  as 
the  doctrine  of  unjust  enrichment,  and  to  overlap  with  the  statutory  regime. 
A  diversion  of  domestic  property  disputes  into  common  intention  resulting 
trust  claims  would  perpetuate  the  problems  of  cost  and  uncertainty.  To 
achieve  the  objectives  of  reform,  spouses  must  also  be  precluded  from 
applying  for  a  declaration  of  resulting  trust  on  the  basis  of  common  intention. 
As  with  the  remedial  constructive  trust,  the  amendment  should  be  drafted 
carefully  to  preserve  access  to  other  forms  of  the  resulting  trust,  in  particular, 
the  "automatic"  resulting  trust  which  arises  when  an  individual  creates  an 
express  trust  without  fully  disposing  of  an  asset. 
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The  Commission  recommends  that  Part  I  of  the  Family  Law  Act  should  J 

be  amended  to  preclude  a  spouse  from  applying  for  a  declaration  of  resulting  1 

trust  with  respect  to  property  owned  by  his  or  her  spouse,  based  on  the  ■ 

common  or  presumed  intention  of  the  spouses  regarding  his  or  her 
contribution,  either  direct  or  indirect,  to  the  acquisition,  preservation,  or 
enhancement  of  that  property. 


SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


CHAPTER  4     PROBLEMS  WITH  THE  OPERATION  OF  PART  I  OF 
THE  FAMILY  LAW  ACT 

Variation 

1.  Section  5(6)  of  the  Family  Law  Act  should  be  amended  to  empower 
courts  to  order  an  equalization  payment,  calculated  on  the  basis  of 
each  spouse*s  net  family  property,  where  the  spouses  have  equal  net 
family  properties,  if  the  result  would  otherwise  be  unconscionable, 
having  regard  to  the  factors  listed  in  section  5(6).   (at  68) 

2.  Part  I  of  the  Family  Law  Act  should  be  amended  to  grant  courts  the 
discretion  to  vary  an  equaUzation  payment  to  recognize  a  substantial 
post-valuation  date  change  in  value  of  an  asset  if  necessary  to  ensure 
an  equitable  result,  having  regard  to  the  cause  of  the  fluctuation, 
(at  71) 

3.  Section  5(6)  of  the  Family  Law  Act  should  be  amended  to  state 
expressly  that  courts  may  consider  post-separation  conduct  to  the 
extent  that  it  is  relevant  to  the  factors  listed  in  that  section,   (at  71) 

4.  Part  I  of  the  Family  Law  Act  should  be  amended  to  make  it  clear  that 
prejudgment  interest  is  available  under  the  provisions  of  the  Courts  of 
Justice  Act.   (at  72) 


Exclusions,     Deductions,     and     Special     Treatment    of    the 
Matrimonial  Home 

5.  (1)  Section  4  of  the  Family  Law  Act  should  be  amended  to  provide 
that  all  gains  or  losses  in  the  capital  value  of  an  asset  listed  in 
section  4(2)  and  income  earned  on  such  an  asset  must  be 
included  in  the  net  family  property  of  its  owner. 

(2)  Gains  or  losses  in  the  capital  value  of  an  excluded  asset  should 
be  defined  as  the  change  in  value  accruing  between  the  later  of 
the  date  of  marriage  and  the  date  of  receipt,  and  the  valuation 
date,   (at  77) 


[144] 


145 


6.  Clause  2  of  section  4(2),  which  excludes  from  net  family  property 
income  earned  on  property  acquired  by  gift  or  inheritance  where  the 
donor  or  testator  expressly  stated  that  the  income  is  to  be  excluded, 
should  be  repealed,   (at  78) 

7.  Paragraph  (b)  of  the  definition  of  "net  family  property"  in  section  4(1), 
and  section  4(2)  of  the  Family  Law  Act  should  be  amended  to  delete 
the  special  treatment  of  the  family  home  ["matrimonial  home"]  for  the 
purposes  of  Part  I  of  the  Act.   (at  85) 

8.  If  the  Legislature  does  not  implement  the  Commission's 
recommendation  to  include  all  capital  gains  and  losses  in  the  value  of 
excluded  assets  in  the  net  family  property  of  an  owner  (see 
recommendation  5(1)),  the  Commission  recommends  that  it  should 
implement  this  reform  with  respect  to  the  family  home  ["matrimonial 
home"],  alone,  (at  85) 


The   Effectiveness  of   Provisions   Enforcing   Spousal   Family 
Property  Rights 

9.  Paragraph  (b)  of  the  definition  of  "property"  in  section  4(1)  of  the 
Family  Law  Act  should  be  amended  to  include  only  property  disposed 
of  by  a  spouse  over  which  the  spouse  has,  alone  or  in  conjunction  with 
another  person,  a  power  to  revoke  the  disposition  or  a  power  to 
consume  or  dispose  of  the  property  in  favour  of  himself  or  herself, 
(at  89) 

10.  Part  I  of  the  Family  Law  Act  should  be  amended  to  provide  as  follows: 

(a)  where  a  spouse  transfers  an  asset  with  the  intent  to  defeat  a 
claim  that  his  or  her  spouse  may  have  under  the  Act,  the  value 
of  that  asset  should  be  included  in  his  or  her  net  family 
property; 

(b)  where  a  spouse  has  insufficient  assets  to  satisfy  an  equalization 
claim  calculated  on  the  basis  of  the  value  of  an  asset  transferred 
with  the  intent  to  defeat  a  claim  that  his  or  her  spouse  may  have 
under  the  Family  Law  Act,  and  the  transferee  knew,  or  ought  to 
have  known,  of  his  or  her  intent  to  defeat  the  claim,  the 
following  rules  apply: 

(i)         the  transaction  is  voidable  as  against  his  or  her  spouse; 
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(ii)         where  the  transaction  is  avoided, 

a.  the  property  in  the  asset  is  revested  in  the  spouse; 

b.  the  transferee  is  entitled  to  restitution  for  the  value 
given  in  consideration  of  the  transfer,  subject  to  a 
deduction  for  the  value  of  any  benefit  received 
from  the  use  or  enjoyment  of  the  property;  and 

c.  the  transferee  is  liable  for  any  depreciation  in  the 
value  of  the  asset  from  the  date  of  the  transfer; 

(iii)  where    the    transaction    is    avoided    and,    prior    to 
avoidance,  the  asset  has  been  further  transferred: 

a.  to  a  bona  fide  purchaser  for  value  without  notice, 
the  transferor  is  hable  for  the  proceeds  of  the 
transfer,  or,  in  the  event  that  the  transfer  was 
undertaken  in  bad  faith,  for  the  market  value  of  the 
asset,  whichever  is  higher;  and 

b.  to  a  subsequent  transferee  not  acting  in  good  faith, 
or  to  a  donee,  the  subsequent  transferee  or  donee 
is  liable  in  the  same  manner  as  the  first  transferee; 

(c)  where  a  spouse  transfers  an  asset  within  three  months  of 
initiating  a  separation,  a  rebuttable  presumption  arises  that  he 
or  she  intended  to  defeat  a  claim  that  his  or  her  spouse  may 
have  under  the  Act;  and 

(d)  where  a  spouse  applies  to  have  a  transaction  avoided  under 
paragraph  (b),  the  transferee  should  receive  notice  of  this 
appUcation  and  have  the  rights  of  a  party  to  the  appUcation. 
(at  99-100) 

CHAPTER  5     PROBLEMS  CONCERNING  EQUALIZATION  AT  DEATH 

Valuation  Date 

11.  Clause  5  of  the  definition  of  ^Valuation  date"  in  section  4(1)  of  the 
Family  Law  Act  should  be  amended  to  provide  that  when  one  spouse 
dies  and  is  survived  by  the  other,  the  valuation  date  is  the  date  of 
death,  and  the  time  of  valuation  is  immediately  after  death,  (at  110) 
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12.      The  definition  of  "net  family  property"  in  section  4(1)  of  the  Family 
Law  Act  should  be  amended  to  provide  as  follows: 

(a)  property  other  than  property  excluded  under  section  4(2)  of 
which  the  deceased  spouse  was  competent  to  dispose 
immediately  before  death  should  be  included  in  that  spouse's 
net  family  property  at  its  value  on  the  valuation  date,  except  to 
the  extent  that  the  property  is  otherwise  included  in  the  net 
family  property  of  the  surviving  spouse;  and 

(b)  pension  or  insurance  benefits  received  by  the  surviving  spouse 
in  consequence  of  the  death  of  the  other  spouse  should  be 
included  in  the  net  family  property  of  the  surviving  spouse  and 
excluded  from  that  of  the  deceased  spouse,   (at  110) 


Credits  Against  Equalization  Payment 

13.  If,  and  only  if,  the  Legislature  implements  recommendation  11, 
sections  6(6)  and  (7)  of  the  Family  Law  Act  should  be  repealed, 
(at  111) 


Election 

14.  Section  6(1)  of  the  Family  Law  Act  should  be  amended  to  provide 
expressly  that  a  substitute  decision-maker,  such  as  an  attorney  under 
a  continuing  power  of  attorney  and  a  comnuttee,  may  make  an 
election  on  behalf  of  a  surviving  spouse,  (at  115) 

15.  Part  I  of  the  Family  Law  Act  should  be  amended  to  permit  elections, 
including  deemed  elections,  to  be  revoked  at  any  time  with  leave  of  a 
judge  on  notice  to  all  interested  parties,   (at  115) 

16.  Section  6(16)  of  the  Family  Law  Act  should  be  amended  to  apply 
when  a  surviving  spouse  revokes  an  election  or  deemed  election  for  a 
will  or  a  share  of  the  estate  according  to  the  rules  of  intestacy,  and 
then  elects  to  apply  for  an  equaUzation  of  family  property,  (at  116) 

17.  Section  6(10)  of  the  Family  Law  Act  should  be  amended  to  provide 
that  a  surviving  spouse's  election  shall  be  fQed  within  six  months  from 
the  grant  of  letters  probate  or  letters  of  administration,  (at  116) 
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Consequences  of  an  Election  for  Equalization 

18.  (1)  Part  I  of  the  Family  Law  Act  should  be  amended  to  provide  that 
a  surviving  spouse  may  apply  for  letters  probate  or  letters  of 
administration  as  the  personal  representative  of  the  estate  of  the 
deceased  spouse. 

(2)  Once  the  spouse  elects  equalization,  Part  I  of  the  Family  Law 
Act  should  preclude  the  surviving  spouse  from  receiving  a  grant 
of  probate  or  administration  in  the  estate  of  the  other  spouse. 

(3)  If  the  grant  has  already  been  made,  Part  I  of  the  Family  Law 
Act  should  provide  for  the  removal  of  the  surviving  spouse  as 
personal  representative  of  the  estate. 

(4)  Part  I  of  the  Family  Law  Act  should  expressly  permit  a  surviving 
spouse  to  act  as  a  trustee  or  guardian  under  the  terms  of  a  will, 
even  after  electing  equalization,  (at  120) 


Distribution  of  Estate 

19.  Section  6(14)  and  (15)  of  the  Family  Law  Act  should  be  amended  by 
adding  the  words  "to  a  beneficiary"  immediately  after  the  word 
"distribution",  (at  120) 

20.  Section  6(14)  of  the  Family  Law  Act  should  be  amended  to  provide 
that  no  distribution  to  a  beneficiary  shall  be  made  in  the 
administration  of  a  deceased  spouse's  estate  without  the  written 
consent  of  the  surviving  spouse  or  without  leave  of  the  court  until  the 
earHer  of: 

(a)  six  months  after  the  grant  of  letters  probate  or  letters  of 
administration;  or 

(b)  the  date  on  which  an  election  is  filed,   (at  121) 


Priority  of  Equauzation  Entitlement 

21.  Section  6(13)  of  the  Family  Law  Act  should  be  amended  to  apply  to 
situations  in  which  a  spouse  has  contracted  in  good  faith  and  for 
valuable  consideration  with  a  third  party  to  leave  an  existing 
testamentary  gift  to  that  party  unchanged,  or  to  refrain  from  making 
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a  will  so  that  the  party  will  receive  a  share  of  the  estate  under  the 
intestacy  rules,   (at  124) 

22.  Section  6(13)  of  the  Family  Law  Act  should  be  amended  to  provide  as 
follows: 

(a)  the  requirement  of  "good  faith"  refers  to  the  intentions  of  the 
deceased  spouse  in  entering  the  contract,  regarding  equalization; 
and 

(b)  the  court  must  value  the  gift  as  of  the  valuation  date,  (at  124-25) 

23.  Consideration  should  be  given  to  amending  section  71  of  the 
Succession  Law  Reform  Act  in  a  manner  similar  to  that  suggested  for 
section  6(13)  of  the  Family  Law  Act  in  recommendation  21.   (at  126) 

24.  Section  6(12)  (c)  of  the  Family  Law  Act  should  be  amended  to  provide 
that  equalization  payments  have  priority  over  orders  under  Part  V  of 
the  Succession  Law  Reform  Act.   (at  128) 

25.  Part  I  of  the  Family  Law  Act  should  be  amended  to  provide  that  the 
equalization  obUgation  is  a  debt  of  the  deceased  spouse's  estate 
ranking  subsequently  to  the  claims  of  secured,  preferred,  and  ordinary 
creditors,  (at  128) 


Allocation  of  Burden  of  Equauzation  Payment 

26.      Part  I  of  the  Family  Law  Act  should  be  amended  to  provide  as  follows: 

(a)  all  beneficiaries  under  the  will  of  the  deceased  spouse  shall  bear 
the  burden  of  the  equalization  payment  rateably  unless,  in  the 
opinion  of  the  court,  that  would  be  inconsistent  with  the 
testator's  intentions; 

(b)  beneficiaries  under  the  will  of  the  deceased  spouse  have  the 
right  to  apply  to  the  court  to  allocate  the  burden  of  the 
equalization  obUgation;  and 

(c)  the  court  has  the  power  to  allocate  the  burden  of  the 
equalization  obUgation  among  the  beneficiaries  of  the  estate  in 
a  manner  other  than  rateably  if,  in  the  opinion  of  the  court,  it 
would  be  consistent  with  the  testator's  intention  to  do  so. 
(at  130) 
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Issues  Affecting  the  Matrimonlajl  Home 

27.  Section  26(1)  of  the  Family  Law  Act,  which  provides  that  if  a  spouse 
dies  owning  an  interest  in  a  matrimonial  home  as  a  joint  tenant  with 
a  third  person  and  not  with  the  other  spouse,  the  joint  tenancy  shall 
be  deemed  to  have  been  severed  immediately  before  the  time  of 
death,  should  be  repealed,   (at  132) 

28.  If  the  Legislature  does  not  implement  our  recommendation  to  treat 
the  family  home  ["matrimonial  home"]  like  all  other  types  of  property 
for  the  purposes  of  equalization  (see  recommendation  7),  section  26(1) 
of  the  Family  Law  Act  should  be  amended  to  provide  that  a  surviving 
spouse  has  a  hen  over  a  family  home  ["matrimonial  home"]  owned  by 
the  deceased  spouse  before  death  in  joint  tenancy  with  a  thu*d  person, 
(at  132) 

29.  Section  26(2)  of  the  Family  Law  Act  should  be  amended  to: 

(a)  extend  the  time  of  possession  to  six  months; 

(b)  empower  the  court  to  extend  the  period; 

(c)  provide   that   the   right  of  possession   is   apphcable   to   all 
matrimonial  homes;  and 

(d)  provide  that  the  possessory  right  is  effective  against  the  estate 
and  against  surviving  joint  tenants,  (at  133-34) 


CHAPTER  6     DO  COMMON  LAW  REMEDIES  CONTINUE  TO  PLAY  A 
USEFUL  ROLE? 

30.      Part  I  of  the  Family  Law  Act  should  be  amended  to  preclude  a  spouse 
from  applying  as  follows: 

(a)  for  a  declaration  of  a  remedial  constructive  trust  with  respect  to 
property  owned  by  his  or  her  spouse,  as  restitution  for  his  or  her 
contribution,  either  direct  or  indirect,  to  the  acquisition, 
preservation,  or  enhancement  of  that  property. 

(b)  for  a  declaration  of  resulting  trust  with  respect  to  property 
owned  by  his  or  her  spouse,  based  on  the  common  or  presumed 
intention  of  the  spouses  regarding  his  or  her  contribution,  either 
direct  or  indirect,  to  the  acquisition,  preservation,  or 
enhancement  of  that  property,  (at  142-43) 


Gopies  of  this  publication  may  be  purchased  from  the  Ontario  Government 
Bookstore,  880  Bay  Street,  Toronto,  or  by  mail  order  from  Publications  Services 
Section,  5th  Floor,  880  Bay  Street,  Toronto,  Ontario  M7A 1N8.  Telephone  (416)  326- 
5300.  Toll  free  long  distance  1-800-668-9938. 
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